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INTRODUCTION

This chapter looks at the relationship between the law and integration of third-country
nationals, paying special attention to long-term residence status. It assesses the extent to
which Spain is being influenced by new ideas on that relationship deriving from
European Union (EU) policies and debates and, most notably, from new practices in
some Member States such as France and the Netherlands. Indeed, these and other
Member States have, in the last few years, imposed new legal obligations on third-
country nationals to prove integration before accessing rights, such as family
reunification or the acquisition of long-term residence. It may be argued, with caution,
that Spain has pursued a rights-based approach in its treatment of third-country
nationals in the last decade. ‘This approach is based on the assumption that universal
and equal fundamental rights should apply to all individuals within the boundaries of
the Community, irrespective of their country of origin’.! In line with this argument, this
chapter analyses policy and legislative developments, adopted or discussed mostly
during 2011, to see whether Spain is changing its previous approach to the role that law

may play in the integration of third-country nationals.

! Anja Wiesbrock, Legal Migration to the European Union (Martinus Nijhoff 2010), p.6.
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It was Groenendijk who, in a seminal article published in 2004, first
distinguished three understandings of the relationship between law and integration. By
its first meaning, he argued, integration of third-country nationals would be facilitated
by granting them secure residence status and equal treatment.? This had been the
classical understanding of integration when dealing with EU workers, then EU citizens,
as well as with certain third-country nationals, such as Turkish workers.® The European
Council Tampere Conclusions, adopted in 1999, also built on this same rationale of
comparable treatment between third-country nationals and EU citizens* as well as the
preambles to the Long-term Residence and Family Reunification Directives adopted in
2003.> By and large, this has also been the predominant idea in Spain since 2000.

The Long-term Residence Directive also introduced a new perspective on the
relationship between law and integration. Under this second perspective, secure
residence status and the enjoyment of certain rights were considered remuneration for
completed integration.® Indeed, the Directive established in Article 5 that, in addition to
other conditions,” Member States might require third-country nationals wishing to
obtain long-term residence status, ‘to comply with integration conditions, in accordance

with national law’. Several authors have assessed how this second understanding of

2 Kees Groenendijk, ‘Legal Concepts of Integration in EU Migration Law’, European Journal of
Migration and Law, 6(2): 111, 113, 2004.

% Ibid, 114-115. See also Diego Acosta Arcarazo, The Long-term Residence Status as a Subsidiary Form
of EU Citizenship. An Analysis of Directive 2003/109 (Martinus Nijhoff 2011), pp.208-210.

*Paras 18 and 21 of the Tampere Council Conclusions. Para 21 made specific reference to long-term
residents.

® See Recitals 4 and 12 of Directive 2003/109 concerning the Status of Third Country Nationals who are
Long-term Residents, OJ 2004 L 16/44. See Recital 4 of Directive 2003/86 on the Right to Family
Reunification, OJ 2003 L 251/12.

® Kees Groenendijk, op.cit., note 2, at 113. See Avrticles 5(2) and 15(3) Directive 2003/109.

" These conditions are enshrined in Articles 4, 5 and 6 of Directive 2003/109. Third Country nationals
willing to obtain long-term residence status need to have resided regularly and continuously for a period
of five years in the territory of a Member State, have stable and regular resources as well as sickness
insurance and not be a threat to public policy or public security.



integration has developed in various EU Member States.® In 1999, only Germany
required compliance with integration conditions before granting permanent residence to
third-country nationals. In 2011, though, 14 of the 24 Member States bound by the
Directive® request some sort of integration before granting a long-term residence
permit.’® Spain remains in the group of ten Member States which do not require
integration by third-country nationals wishing to obtain a long-term residence permit.
Nonetheless, this second perspective has recently gained relevance in the Spanish
political and legal discourse.

Finally, Groenendijk refers to a third understanding of the relationship between
law and integration. This considers that an alleged lack of integration ‘or the assumed
unfitness to integrate are grounds for refusal of admission to the country’.** This idea is
present, to a certain extent, in the Family Reunification Directive under Article 7(2),
which allows Member States to require third-country nationals’ family members to
comply with integration measures before being granted family reunification.* The
Court of Justice of the EU (CJEU) has however already limited the use of this clause in
Chakroun, in which it has clearly stated that family reunification is the general rule and
that any condition to that general rule has to be interpreted strictly.'* Unfortunately, the

Court has not had the opportunity to further interpret this Article since a recent

8 See, amongst others, Diego Acosta Arcarazo, op.cit., note 3, especially Chapter 7; on the French case
see Sergio Carrera, In Search of the Perfect Citizen? The Intersection between Integration, Immigration
and Nationality in the EU (Martinus Nijhoff 2009), especially Chapter 6; Anja Wiesbrock, op.cit., note 1,
especially Chapter 8; T Strik, A Bocker, M Luiten and R van Oers, The INTEC Project: Synthesis Report.
Integration and Naturalisation tests: the new way to European Citizenship. A Comparative study in nine
Member States on the national policies concerning integration and naturalisation tests and their effects
on integration (Centre for Migration Law, Radboud University Nijmegen 2010).

% The United Kingdom, Ireland and Denmark are not bound by the Directive or subject to its application,
see Recitals 25 and 26 of Directive 2003/109.

10 See Diego Acosta Arcarazo, op.cit., note 3, Chapter 7.

1 Kees Groenendijk, op.cit., note 2, at 113.

12.0n the difference between integration conditions under Directive 2003/109 and integration measures
under Directive 2003/86 see Kees Groenendijk, ‘Family Reunification as a Right under Community
Law’, European Journal of Migration and Law, 215: 224, 2006.

13 Case C-578/08 Chakroun [2010], para 43.



reference for a preliminary ruling dealing with the issue was withdrawn.** Of the 24
Member States bound by the Directive, four have introduced the obligation to pass a
language course or attain language skills as a condition for obtaining a visa for family
reunification. > This trend has however not affected Spain and will not be further
discussed.

The present chapter analyses to what extent Spain is shifting from the first to the
second understanding of integration in a period of time which spans from 2000, when
the migration issue was finally ‘institutionalised’ in the country,™® to 2011. It will begin
with a short introduction explaining how immigration increased in those years, and how
various immigration laws and regulations were adopted during that period. Later, it will
assess the current immigration regime, notably the 2009 Spanish Immigration Law
finally transposing the Long-term Residence Directive, ! as well as the 2011
immigration implementing regulations (Reglamento) further developing the 2009 Law.
It will also compare the 2007-2010 Strategic Plan for Citizenship and Integration with
the new one for the years 2011-2014, which provide the background and rationale for
the policies being pursued with regard to the integration of third-country nationals. The
chapter aims to show that there are contradictory trends in the understanding of the
relationship between law and integration. It will be argued that Spain has remained
quite attached, at least in the case of long-term residents, to the first understanding of

integration as deriving from rights for reasons which will be discussed in the following

!4 Case C-155/11 PPU Mohammad Imran, withdrawn by an order of the Court on 7 June 2011.

> Kees Groenendijk, ‘Pre-departure Integration Strategies in the European Union: Integration or
Immigration Policy?’, European Journal of Migration and Law, 1, 2011. See on the Austrian case
Bernhard Perchinig, ‘The Integration Agreement in Austria — from symbolic policy to restrictive practice’,
in Yves Pascouau and Tineke Strik, Which Integration Policies for Migrants (Wolf 2012), pp.229-253.

'8 Lorenzo Cachén Rodriguez, La ‘Espafia Inmigrante’: Marco Discriminatorio, Mercado de Trabajo y
Politicas de Integracion (Anthropos 2009), pp.125-134.

" The CJEU found that Spain had not implemented the Directive in time. Case C-59/07 Commission v
Spain [2007] ECR 1-161, para 18.



pages. The extent to which some new political and legislative developments might point
to a different future scenario will be addressed in the final pages of the chapter. The
conclusion will refer to a possible change of direction as a misleading approach that
should be avoided and it will give various reasons in favour of maintaining integration

as a voluntary, rather than compulsory, provision.

A PERIOD OF CHANGES

The period 1999-2011 was a time of changes in EU migration law with various
Directives adopted, the growing importance of the European Parliament and the CJEU
after the entry into force of the Lisbon Treaty in 2009, as well as two enlargement
procedures affecting 12 new Member States'® and the signing of an international
agreement with Switzerland.™ It has also been a time of constant discussion on the role
that law should play in the integration of third-country nationals.*

As mentioned earlier, this period began with the Tampere Conclusions.
Interestingly enough, in 2009, the same Tampere formula was recalled in the Stockholm
Programme. This certainly seemed to be subconscious recognition that the goal of
comparable treatment between third-country nationals and EU citizens had not been
achieved in the previous ten years.” In fact, the Stockholm Programme stressed the
need to keep this as an objective of the common immigration policy which should be

implemented as soon as possible and, in any case, no later than 2014.2% In contrast to the

'8 These are Bulgaria, Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland,
Romania, Slovakia and Slovenia.

19 See on this Steve Peers, ‘The EC-Switzerland Agreement on Free Movement of Persons: Overview and
Analysis’, European Journal of Migration and Law, 127, 2010.

% The last example of this debate would be the Commission Communication on a European Agenda for
the Integration of Third-Country Nationals, COM (2011) 455 final, Brussels, 20 July 2011.

2! Council of the European Union, The Stockholm Programme: An Open and Secure Europe Serving and
Protecting Citizens, 5731/10, Brussels, 3 March 2010, p.105.

22 |bid, p.105.



Tampere Conclusions, the Stockholm Programme does not make any specific reference
to long-term residents. However, the implementation and interpretation of the Long-
term Residence Directive is central to understanding the interplay between law and
integration. In fact, this Directive is so important that | have argued elsewhere that it has
the potential to become a subsidiary form of EU citizenship.?®

In Spain, the period 1999-2011 was also characterised by continuous changes at
two levels: population and legislation. On 31 December 1999, there were 801,329 non-
Spanish nationals residing in the country.? Out of those, 418,374 were part of the
Régimen Comunitario (Community Regime), which included EU citizens, European
Economic Area (EEA)? citizens, the family members of the two groups just mentioned,
as well as third-country national family members of Spanish citizens.® These citizens
enjoyed, with minimum limitations, a right of entry into Spain and, hence, by and large,
immigration law was not applicable to them since their status was regulated by different
legislation.?” Accordingly, there were 382,955 third-country nationals (about 48 per cent
of the total non-Spanish population) included in the Régimen General (General Regime)

whose status was regulated by Spanish immigration law.

Table 13.1 Main nationalities of origin for non-Spanish nationals in 1999 and 2010

Main countries of origin 1999 Main countries of origin 2010
General Regime 382,955 | General Regime 2,524,976
Morocco 148,434 | Morocco 757,809

% Diego Acosta Arcarazo, op.cit., note 3.

2 Ministerio del Interior, Comision Interministerial de Extranjerfa, ‘Anuario Estadistico de Extranjeria
1999°.

% The EEA includes the following non-EU countries: Norway, Iceland and Liechtenstein.

% The Community Regime also includes Swiss citizens since 1 June 2002 due to the entry into force of
the Agreement on Free Movement of Persons between the EU and Switzerland.

2" Their status was regulated by Royal Decree 766/1992, 26 June 1992, and its following amendments.



Peru 27,263 | Ecuador 369,692
Dominican Republic 26,854 | Colombia 222,061
Community Regime 418,374 | Community Regime 2,401,632
United Kingdom 76.402 | Romania 840,682
Germany 60,828 | United Kingdom 228,829
Portugal 44,038 | Italy 170,051

Source: Based upon data from the Ministry of the Interior and Ministry of Labour and Immigration,
Immigration Statistics (various years).

Ten years later, the increase in the non-Spanish population was notable. On 31
December 2009, there were 4,791,232, of which 2,562,032 (or 53 per cent) were
included in the General Regime and 2,229,200 (or about 47 per cent) in the Community
Regime. ? The number of third-country nationals had slightly decreased by 31
December 2010 to 2,524,976 (around 51 per cent) whereas the number of European,
EEA and Swiss citizens and their family members had increased to 2,401,632 (around
49 per cent).?

Cachon has identified three different stages in the transformation of Spain into
an immigration country.* The first stage took place in the period before 1985 and was
characterised by insignificant immigration flows coming mainly from Europe and Latin

America. This period concluded with the adoption of the first Immigration Law in 1985,

%8 See Ministerio de Trabajo e Inmigracion (2010), Extranjeros con certificado de registro o tarjeta de
residencia en vigor y Extranjeros con autorizacién de estancia por estudios en vigor a 31 de diciembre de
2009.

2 Their status is now contained in Royal Decree 240/2007. See on this statistical data: Ministerio de
Trabajo e Inmigracion (2011), Extranjeros Residentes en Espafia a 31 de diciembre de 2010.

%0 Lorenzo Cachén, ‘Los Inmigrantes en el Mercado de Trabajo en Espafia (1996-2004)’, in Eliseo Aja
and Joaquin Arango (eds), Veinte Afios de Inmigracion en Espafia: Perspectivas Juridica y Socioldgica
(1985-2004) (Fundaci6 Cidob 2006).



which was motivated by Spain’s incorporation into the European Community and which
did not include the concept of a permanent residence permit.*

The second period comprised the years 1986 to 1999 and was defined by the
establishment of Spain as an immigration country and the need for the authorities to
start dealing with immigration as a social issue. It was during this period that a right to
permanent residence was first established in the 1996 implementing measures. Third-
country nationals could obtain permanent settlement after six years of continuous lawful
residence.®® Nonetheless, implementing regulations are subject to the law and cannot
contradict it. Accordingly, since the 1985 Immigration Law did not set out the
possibility to be granted permanent residence, it was only in 2000 that this sort of
permit was finally enshrined in the Immigration Law adopted in that year.*®

The third period, from 2000 to the present, has as its main characteristics the
increase in number and diversity of non-Spanish nationals. Arango also refers to this
third period. He explains how during the last decade and due to several factors, notably
sustained economic growth coupled with the need for workers in various sectors, Spain
had the third largest, after the US and Russia, number of non-national citizens (both EU
citizens and third-country nationals).** This trend has slowed down since 2008 due to
the economic crisis in Spain, which has especially affected third-country nationals.® In

fact, according to the provisional 2011 data from the National Statistics Institute, on 1

31 Organic Law 7/1985 of 1 July, on the rights and freedoms of foreign nationals in Spain, (in force until 1
February 2000).

%2 Articles 52(1) and 79 of Royal Decree no. 155/1996 of 2 February1996.

%3 Organic Law 4/2000 of 11 January 2000 on the rights and freedoms of foreign nationals living in Spain
and their social Integration. See Cristina Gortazar, ‘Spain: Two Immigration Acts at the End of the
Millennium’, European Journal of Migration and Law, 1, 2002.

3 Joaquin Arango, ‘Después del Gran Boom. La Inmigracién en la Bisagra del Cambio’, in Eliseo Aja,
Joaquin Arango and Josep Oliver Alonso (eds), La Inmigracién en Tiempos de Crisis, Anuario de la
Inmigracion en Espafia (Cidob Edicions 2009).

% See on this Eliseo Aja, Joaquin Arango y Josep Oliver Alonso (eds), Anuario de la Inmigracién en
Espafia 2010. Inmigracién y Crisis Econémica (Edicions Bellaterra 2010).



January 2012 there would be 40,447 fewer non-nationals than compared to the previous
year.®

In the Spanish case, the legislative and policy developments which took place in
the first decade of the century deserve more careful scrutiny. In the next section, the
changes with regard to permanent residence will be analysed, as well as the role that
integration has played and is playing with regard to access to rights and acquisition of

long-term residence.

LONG-TERM RESIDENCE IN SPAIN: INTEGRATION AND RIGHTS
During the first decade of the century, Spain modified its Immigration Law several
times in order to adapt it to changing population trends, various European Directives,
rulings from different Spanish Courts including the Constitutional Court and, finally,
but no less important, the change in government from conservative to socialist. In 2000,
the new Spanish Immigration Law, repealing the previous and outdated one from 1985,
was adopted.®’ This law was subsequently amended three times: in 2000, 2003* and
2009. *° In addition, the law has been further developed with three different
implementing regulations: in 2001,** 2004* and, finally, 2011.%

The possibility of obtaining a permanent residence permit was first introduced in
the 2000 Immigration Law. Permanent residence is extremely relevant for certain third-

country nationals residing in Spain. Nationals of Andorra, the Philippines, Equatorial

% Instituto Nacional de Estadistica, nota de prensa, Avance de la Explotacion estadistica del Padrén a 1
de enero de 2012 Datos provisionales, 19 April 2012.

%7 Organic Law 4/2000 of 11 January 2000.

%8 Organic Law 8/2000 of 22 December 2000.

% Organic Law 14/2003 of 20 November 2003.

“% Organic Law 2/2009 of 11 December 2009.

*! Royal Decree 864/2001 of 20 July 2001 approving the Regulation implementing Organic Law 4/2000,
as amended by Organic Law 8/2000.

*2 Royal Decree 2393/2004 of 30 December 2004.

3 Royal Decree 557/2011 of 20 April 2011.



Guinea, Portugal, Latin American countries and those considered to be Sephardic Jews
may apply for citizenship after two years of residence. By contrast, other third-country
nationals need to have resided in Spain for ten years.* This means that most third-
country nationals obtaining citizenship are from the privileged group, especially from
Latin America.*® Indeed, the importance of a permanent residence status can be assessed
by the sheer number of people who have obtained it. On 31 June 2011, there were
1,738,906 third-country nationals with a permanent residence permit (including both the
Spanish permanent residence permit and the EU long-term residence one).*

While discussing long-term or permanent residence, it is interesting to mention
that, despite these continuous legislative changes, we can see quite a stable trend in the
various laws and regulations with only minor modifications. There are however two
important new tendencies which might anticipate a different scenario in the short-term.
First, long-term or permanent residence status, in the 2009 modification, gained
importance in order to access rights which were previously granted to all third-country
nationals regularly residing in Spain. We can include within these rights access to
public housing and the right to family reunion with relatives in the direct ascending line.
Second, while there are no integration conditions in order to obtain permanent residence,
it is notable that the concept of integration itself has gained importance not only in the
political debate but also in the 2009 Immigration Law and 2011 implementing

regulations, as will be seen below.

* See on this Alberto Martin Pérez and Francisco Javier Moreno Fuentes, ‘Citizenship Policy Making in
Mediterranean EU States: Spain’, EUDO Citizenship Observatory, 2010, available at http://eudo-
citizenship.eu/docs/EUDOcomp-Spain.pdf (last accessed 28 June 2011); Ruth Rubio Marin and Irene
Sobrino, ‘Country Report: Spain’, EUDO Citizenship Observatory, 2010, available at http://eudo-
citizenship.eu/docs/CountryReports/Spain.pdf (last accessed 28 June 2011).

** There were for example 84,170 third-country nationals who obtained citizenship in 2008. Out of those
67,443 were from Latin American countries, 11,201 from Africa and only 2,684 from Asia. Data obtained
from Alberto Martin Pérez and Francisco Javier Moreno Fuentes, op.cit., note 44, p 8.

*® Ministerio de Trabajo e Inmigracion (2011), Extranjeros con certificado de registro o tarjeta de
residencia en vigor y Extranjeros con autorizacién de estancia por estudios en vigor a 31 de junio de 2011.
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Enjoyment of Rights

The 2009 Immigration Law introduced limitations on certain rights which were
previously granted to any third-country national regularly residing in Spain. First, only
long-term residents now have access to housing benefits.*” Second, only long-term
residents may apply for family reunification with their relatives in the direct ascending
line or their spouses’ ones.*® Third, it is also important to mention that non-EU citizens
may vote in the Spanish municipal elections if their country of origin has signed a
reciprocity agreement. The first agreement, signed with Norway in 1991, allowed
Norwegians to vote after three years of residence. However, the new agreements signed
with Ecuador, New Zealand, Colombia, Chile, Peru, Paraguay, Iceland, Bolivia and
Cape Verde require these citizens to have had regular and continuous residence during
the previous five years in order to register to vote.>® Thus, even though there is no
mention of the long-term permit, the period of residence is the same and hence, most
third-country nationals voting in municipal elections may have already obtained or
applied for such a permit.

The first two limitations raised some concerns in the consultation launched by
the government before the adoption of the law.>! In fact, this introduced a distinction
between Spanish nationals, on the one hand, and third-country nationals, on the other, as
well as between third-country nationals themselves (those with a long-term residence

permit and those without).

*" Article 13 Organic Law 2/2009.

“8 Article 17(3) Organic Law 2/2009.

“* BOE 27 June 1991.

%0 See for an example the agreement with Ecuador, BOE 5 January 2010.

*! See for example the report by the Foro para la Integracién Social de los Inmigrantes (FISI1/2009/D1)
and the report by the Consejo de Estado (786/2009).
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With regard to housing benefits, this provision goes against the objectives of the
2007-2010 Strategic Plan for Citizenship and Integration, which had as one of its goals
the provision for third-country nationals to have the same access to housing as those of
the autochthonous population.®® The new plan for Citizenship and Integration for the
years 2011-2014, while recognising the important role that access to adequate housing
has in the integration process, does not, in line with the new legislation, include the
previous goal of equal access to housing.®® From a legal point of view however,
Directive 2003/109 allows Member States to limit this right to long-term residents.>*
Interestingly, the single permit Directive allows Member States a free hand in whether
to grant this right to third-country nationals who have not yet acquired permanent
residence status.>

In the case of family reunification, the new Spanish legislation is possibly in
breach of Directive 2003/86.%° Whereas Article 4 of the Directive does not impose an
obligation on Member States to admit relatives in the direct ascending line, Article 8 is
clear in establishing that ‘Member States may require the sponsor to have stayed
lawfully in their territory for a period not exceeding two years, before having his/her
family members join him/her’. Hence, the Spanish legislation is at odds with this
provision. The introduction of such a clause is even more surprising considering that

Article 8 of Directive 2003/86 has already been the subject of scrutiny by the CIEU>

>2 Ministerio de Trabajo y Asuntos Sociales, Strategic Plan for Citizenship and Integration 2007—2010,
p.12.

>3 Ministerio de Trabajo e Inmigracién, 11 Plan Estratégico de Ciudadania e Integracién 2011-2014.

> Article 11(1) (f) Directive 2003/109.

% Directive 2011/98/EU of the European Parliament and of the Council of 13 December 2011 on a single
application procedure for a single permit for third-country nationals to reside and work in the territory of
a Member State and on a common set of rights for third-country workers legally residing in a Member
State, OJ 2011 L 343/1, Article 12(1) (g).

% Steve Peers, EU Justice and Home Affairs (3rd edn, OUP 2010), p.461.

> Case C-540/03 Parliament v Council [2006] ECR 1-5769, para 92.
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and the Commission.”® In any case, the practical applicability of this provision is
doubtful since Article 8 is probably capable of having direct effect and hence third-
country nationals may directly rely on the Directive before national courts.

In order to provide the reader with a broader picture, it is fair to say that the
2009 law introduced some positive modifications with regard to all third-country
nationals’ rights, such as the possibility of family reunion with registered partners.*®
The fact that only long-term residents now have access to certain rights is, however,

important as an example of Spain moving towards a more restrictive position

Integration in Order to Acquire Long-Term Residence
As Carrera has argued, Spain may be characterised by having a non-national model of
integration which may be explained by the ‘lack of a strong and commonly shared
concept of “the perfect Spanish citizen™.®® In line with that, when the Long-Term
Residence Directive was finally implemented in 2009,°* Spain did not introduce the
possibility of imposing integration conditions in order to be granted this status.

The issue of integration is in fact complicated by the division of competences
between the central government and the different administrative regions. Whereas the
central government has exclusive competence on migration matters,®” each of the 17

different administrative regions into which Spain is divided (Comunidades Autonomas)

°8 COM (2008) 610 final, p 9.

> Article 17(4) Organic Law 2/2009.

% Sergio Carrera, op.cit., note 8, pp.234—235.

®% In Spain, the EU long-term residence permit co-exists with a national permanent residence permit. The
requisites for acquiring them (as well as for the third-country nationals who may acquire them) vary but
an analysis of these differences is outside the scope of this work. Suffice to say here that Article 13 of
Directive 2003/109 allows Member States to keep their own national permanent residence permits under
more favourable conditions. Holders of these permits do not however have the right to move to another
EU Member State. However, Member States are obliged to allow the possibility of holding both permits,
national and EU, at the same time. See on this COM(2011) 585 final, Brussels, 28 September 2011, pp.6—
7.

%2 Article 149.1.2 of the Spanish Constitution.
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has a Basic Law which lists their competences and which differ from one region to the
other (Estatuto de Autonomia). The administrative regions do certainly have
competences on various issues affecting third-country nationals, such as housing, social
services, education or health. Moreover, the new Estatutos de Autonomia in Catalonia
and Andalucia recognise their competence to adopt integration policies.®®

Since the adoption of the 2000 Immigration Law, Spain had not included in its
legislation any policy on integration or introduced integration conditions as a pre-
condition for accessing a more secure status. It was only in 2007 that the government
adopted for the first time a policy document, the Strategic Plan for Citizenship and
Integration, which offered the State’s view on how third-country nationals’ integration
should take place. This strategic plan was largely influenced by debates at EU level and,
especially, by the Common Basic Principles for Immigrant Integration Policy.®* The
Strategic Plan oscillates between the first and the second understanding of the
relationship between immigration and law. On the one hand, in line with the Common
Basic Principles, integration is understood as a two-way process and the plan states that
it is addressed to the entire population since integration concerns both migrants and the
host society. In that sense, and most interestingly, it refers to the concept of civic
citizenship, first proposed by the Commission in 2000 and then mentioned for the final

time by the Commission itself in 2003.% In line with this, participation in public affairs

% See on this Angel Miret i Serra, ‘La Gestion de la Division de Competencias en Materia de
Inmigracion’, in Ricard Zapata-Barrero (ed.), Politicas y Gobernabilidad de la Inmigracién en Espafia,
(Ariel 2009).

® Council of the European Union, ‘Common Basic Principles on Immigrants Integration’, 2618th Justice
and Home Affairs Council Meeting, Brussels, 14615/04, 19 November 2004. See on this Sergio Carrera,
op.cit., note 8, pp.270-276.

% Diego Acosta Arcarazo, op.cit., note 3, pp.59-62.
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seems to be a key element in fostering a feeling of belonging in the newcomers.®® The
2011-2014 Plan also re-states this idea and refers to the possibility of voting in local
elections as a step in the right direction. On the other hand, the previous plan also aimed
at fostering ‘knowledge among immigrant men and women of the European Union’s
basic values, the rights and obligations of persons living in Spain, the official languages
in the country’s different Comunidades Auténomas, and the social norms and habits in
Spanish society.”®” This was also influenced by the Common Basic Principles and
represented an innovation in the Spanish understanding of integration.

Later, in 2009, the Immigration Law reflected this new understanding by
introducing a new Article 2 entitled ‘integration of migrants’. According to this Article,
the public authorities will seek through formative actions to extend knowledge of and
respect for constitutional values, the EU’s values, as well as human rights, public
freedoms, democracy, tolerance and equality of men and women. They will also
guarantee the learning of the official languages as well as access to employment as
essential factors in the integration of third-country nationals.

This same law introduced a new provision by which the different administrative
regions would be competent to deliver a certificate proving the third-country national’s
effort to integrate in accordance with Article 2.% According to the 2011 implementing
regulations, this certificate will be positively valued when the third-country national

applies for renewal of a temporary residence permit and does not fulfil any of the other

% pablo Miravet Bergdn, ‘Derechos Politicos y Participacion en los Programas de Integracién de Ambito
Estatal’ in Javier de Lucas and Angeles Solanes (eds), La lgualdad en los Derechos: Claves de la
Integracion (Dykinson 2008) p.387, pp.401-405.

%7 Ministerio de Trabajo y Asuntos Sociales, Strategic Plan for Citizenship and Integration 20072010,
executive summary, p.22.

%8 Art. 31(7) (b) second indent, Organic Law 2/2009.
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requirements.®® Hence, integration is not understood as an obligation/condition in order
to renew a permit but rather as a voluntary act which will be taken into account
positively by the authorities.” Interestingly, the integration certificate is not considered
in a positive or negative way in order to obtain permanent residence. The administrative
authorities need to be careful in any case when applying this provision in order to
comply with the principle of legal certainty. This could however be different in the
future since several elements point to a changing direction. In fact, the Government
recently passed on 2 July 2012 a ministerial instruction by which the integration
certificate will no longer be considered as a positive (or negative) element when
renewing a temporary residence permit.”* The legal validity of this instruction is unclear
since Ministerial orders cannot run contrary to the Implementing Regulations and hence
the Government will need to amend those as well before this has any legal effect. There
are a few other elements pointing in a change of direction.

First, the integration debate sparked at national level during the general elections
in 2008: the then opposition party, Partido Popular, proposed that immigrants should
sign a legally binding integration contract by which they would agree, among other
things, not to contravene the nation’s laws through actions such as polygamy or clitoral
ablation — acts which were already illegal under Spain’s criminal laws. This integration

contract was modelled on the French one.”® After the general election when the socialist

% Articles 51(6), 61(7), 71(6) and 109(6).

® The third-country national applying for citizenship may also use this certificate to prove his/her
integration. See Disposicidn adicional quinta, Organic Law 2/2009 Modificacion de la Ley, de 8 junio de
1957, del Registro Civil. A sufficient level of integration into Spanish society is however a condition for
naturalization according to Article 22 of the Civil Code. See on this Sergio Carrera, op.cit., note 8,
pp.259-267.

! Instruccién SGIE/2/2012 por la que se deroga la instruccion DGI/SGRJ/8/2011.

72 See on the French integration contract Yves Pascouau, ‘Integration Measures in France: An Evolving
Process between Integration and Migration Issues’, in Ricky van Oers, Eva Ersbgll and Dora
Kostakopoulou (eds), A re-definition of Belonging? Language and Integration Tests in Europe (Martinus
Nijhoff Publishers 2010), p.153.
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party was re-elected, the Partido Popular drafted an initiative to amend Spanish
immigration law and re-stated the proposal of an integration contract.” This initiative
did not specify however whether integration would be considered as a condition in order
to obtain long-term residence. The new Spanish President, Mariano Rajoy, who recently
took office on 21 December 2011 after having won the national election on 20
November 2011, had already voiced his intention to introduce this integration
contract.”* Mr Rajoy has however sent some contradictory signals on the importance he
will grant to immigration in the future years. On the one hand, and very positively, he
has kept, under the new configuration of his government, the dossier of immigration as
the responsibility of the Ministry of Labour and Social Affairs. On the other hand, and
very regretfully, he has got rid of the State Secretariat for Immigration which signals a
reduced interest on migration issues. This may nonetheless mean that the integration
contract will not be immediately implemented, especially at a time where the number of
arrivals of third-country nationals has drastically fallen due to the economic crisis.
Second, at a regional level, the Partido Popular drafted in 2011 another law in
order to establish a compulsory integration contract in Catalonia.” This was rejected by
all the other political parties in the regional parliament. In fact, this proposal had a clear
political intention since there were regional elections in May that year. It may be argued
that the initiative was motivated by the bursting on to the political scene of Catalonia a
new populist radical right party with a very strong discourse on immigration.” It is true

in any case that, in 2008, the main political party in Catalonia, Convergencia i Unid,

* BOGC. Congreso de los Diputados, serie B, no. 135-1, 21/11/2008.

" La Vanguardia, Rajoy mantendra la propuesta de crear un contrato de integracién para inmigrantes, 9
August 2011.

"> “Proposici6 de llei del contracte d’integracid de les persones nouvingudes a Catalunya’, Butlleti oficial
del parlament de Catalunya, 15 March 2011.

"® plataforma per Catalunya obtained 12.447 votes (0.43 per cent) in the 2007 municipal elections,
whereas it obtained 65,905 (2.3 per cent) in the 2011 municipal elections.
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had proposed that third-country nationals should pass a mandatory examination in
Catalan and Spanish in order to be granted long-term residence.”” These debates in
Catalonia were given expression with the adoption of the 2010 Reception Law’® by
which third-country nationals could take voluntary language courses. Another
administrative region, the Autonomous Community of Valencia, had already in 2008
adopted a similar law by which third-country nationals could take a voluntary
integration programme.”

All these legislative developments and political debates certainly point to the
possible future introduction of integration conditions for third-country nationals wishing
to obtain permanent residence in Spain. Indeed, some Member States, such as the
Netherlands and France, have already shifted from semi-voluntary integration
programmes to compulsory ones.?’ Regardless of the political suitability or interest in
introducing any such integration condition, if Spain introduces integration conditions, it
will have to ensure compliance with the Long-term Residence Directive as well as
various principles of Union law, such as respect for fundamental rights, proportionality
and effectiveness. ! In fact, the Commission recently produced its report on the
implementation of the Long-term Residence Directive. It clearly stated that in order to

see whether integration conditions are in line with the Directive one needs to assess ‘the

"7 Sergio Carrera, op.cit., note 8, p.284.

"8 ey 10/2010, de 7 de mayo, de acogida de las personas inmigradas y de las regresadas a Catalufia, BOE
8 June 2010. This law has been the subject of a recurso de inconstitucionalidad (appeal of
unconstitutionality) by the Spanish Ombudsman since the law prioritises the Catalan language over
Spanish without giving both languages equal value. See Defensor del Pueblo, Informe Anual a las Cortes
Generales afio 2010, pp.1971-1983.

™ ey 15/2008, de 5 de diciembre, de integracion de las personas inmigrantes en la Comunitat
Valenciana, BOE 10 de enero de 2009. See on this Angeles Solanes Corella, ‘La apertura selectiva:
nacionalidad y mercado frente a la movilidad humana’ in Javier de Lucas and Angeles Solanes (eds), La
Igualdad en los Derechos: Claves de la Integracion (Dykinson 2008), p.67, pp.90-91.

% Diego Acosta Arcarazo, ““En attendant Godot” or the EU Law Limits to Integration Conditions’, in
Yves Pascouau and Tineke Strik, Which Integration Policies for Migrants (Wolf Legal Publishers 2012),
pp.153-170.

5! 1bid.
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nature and level of the knowledge expected from the applicant, also by comparison to
the knowledge of the host society, the cost of the exam, the accessibility of the
integration training and tests...’(emphasis added).®? Hence, any integration exam or
contract which could be imposed in Spain will need to be coupled with the deployment
of the necessary resources in terms of language or civic knowledge courses in order to
enhance the chances of successfully completing or passing these contracts or exams.
This seems unrealistic considering the state of the public finances in Spain which are
resulting in severe cuts in public expenses. In fact, the government decided in March
2012 to eliminate the budget for the third-country national’s integration fund, which had
an allocation of 67 million Euros in 2011. Hence, it is not feasible to implement any

compulsory integration contract at this stage.

CONCLUSION

This paper has assessed the extent to which Spain is shifting from an understanding of
the relationship between law and integration by which the enjoyment of rights facilitates
integration to one where a secure residence status is only granted once integration is
completed according to the authorities. It has been seen that the importance of this
debate in Spain rests on the fact that it was the country which received the largest
number of third-country nationals in the EU in the first years of the 21st century.
Despite increasing immigration flows and various amendments to the 2000 Immigration
Law, Spain has remained quite attached to the first understanding and has, by and large,
granted third-country nationals rights equal to those of nationals. That was changed to a

certain extent by the 2009 amendment, when access to certain rights became the

82 COM (2011) 585 final, Brussels, 28 September 2011, p.3.
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privilege of long-term residents and the concept of integration gained importance by the
introduction of a new Article 2 on the integration of migrants. This was influenced by
European debates on the matter and by ideas coming from other Member States, such as
France. However, integration in Spain has not been merely understood as a cultural
problem® and, as Carrera argues, there has been a reluctance to set a national strategy
on integration due to the difficulty in defining ‘the self’ and the nation.®

It will be important to see in the next few years whether these developments are
representative of a change of paradigm and thus announce a new understanding of third-
country nationals’ integration in Spain. Integration is a long process which takes many
years and which is influenced by several factors, including the behaviour of the
receiving society. % This idea is indeed stressed in the Plan on Citizenship and
Integration 2011-2014 which declares that policies on integration and diversity
management are addressed to the entire resident population in Spain, and not only to
third-country nationals.®® Hence, it would be regrettable if a new government were to
introduce integration as a legal obligation and not as a voluntary incentive, especially in
light of the dubious efficiency of these obligations in those Member States imposing
them, in achieving its declared goal of integration.®” Moreover, any legal obligation for
integration imposed on third-country nationals would have to comply with the Long-
term Residence Directive itself as well as general principles of EU law, which means

that in order to be lawful any integration condition needs to be coupled with the

8 Lorenzo Cachon, ‘Algunas Politicas sobre la Inmigracién para la Crisis y después de la Crisis’ in Eliseo
Aja, Joaquin Arango and Josep Oliver Alonso (eds), Anuario de la Inmigracion en Espafia 2010.
Inmigracion y Crisis Econdmica (Edicions Bellaterra 2010), pp.252, 257.

8 Sergio Carrera, op.cit., note 8, p.235.

% Kees Groenendijk, ‘Integration of Immigrants in the EU: the Old or the New Way?’, in Yves Pascouau
and Tineke Strik, Which Integration Policies for Migrants (Wolf Legal Publishers 2012), pp. 3-14, at p. 5.
8|1 Plan Estratégico de Ciudadania e Integracion 2011-2014, op.cit., note 53, p.103.

% T Strik et al, op.cit., note 8, pp.72—-75, 114-118; Anita Bécker and Tineke Strik, ‘Language and
Knowledge Tests for Permanent Residence Rights: Help or Hindrance for Integration’, European Journal
of Migration and Law, 157, 2011.
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deployment of the necessary resources in terms of language or civic knowledge
courses.®® Finally, it does not seem necessary to introduce integration as a compulsory
element at a point in time where migration flows into Spain have drastically fallen due

to the fewer employment opportunities because of the economic crisis.

% Diego Acosta Arcarazo, op.cit., note 3, Chapter 9.
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