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INTRODUCTION

The effective management of migration increasingly requires international and regional
responses. There are some legal agreements and international organisations address-
ing international migration, but states generally avoid international obligations in the
field of migration management. Within regions, however, there is a notable increase in
cooperation (Lavenex et al. 2016). Somewhat intriguingly, regional migration governance
nevertheless remains a notoriously neglected research area (Geddes 2012). In addition,
the literature on migration policies is biased by its focus on developed, migrant-receiving
countries. Myriad studies have addressed the determinants and effects of the immigra-
tion policies of Western liberal democracies on the national level, in their majority iden-
tifying and analysing developments towards greater policy restrictiveness (Andreas and
Snyder 2001; see also Cornelius and Rosenblum 2005; Boswell 2007). In the context of
the European Union (EU), scholarly attention has shifted to the regional level (Faist and
Ette 2007; Lavenex 2006; Geddes 2008; Boswell and Geddes 2010). However, migration
between developing countries and trends in migration and policymaking outside Western
liberal democracies are only beginning to be appreciated (De Lombaerde et al. 2014).

This ‘south—north bias’ in the literature casts a shadow over important developments in
other world regions. In the context of regional integration, South American governments
have assumed remarkable positions on the issue of international migration. Indeed, the
emergence of regional migration management in South America has to be understood in
the context of a liberal philosophical paradigm shift. Here, we follow Hall (1993: 279),
who defines a political paradigm as ‘the framework of ideas and standards that specifies
not only the goals of policy and the kind of instruments that can be used to attain them,
[and] also the very nature of the problems they are meant to be addressing’. The extraor-
dinarily liberal discourses on immigration and migrants’ rights that South American gov-
ernments have embarked on since 2000 led to progressive policy initiatives on the national
and regional level. In interregional comparison, these developments stand in contrast to
recent debates on freedom of movement and refugee flows in the EU in the context of the
surge of asylum seekers since 2015, and the 2016 Brexit referendum in the UK. Within the
region, they mark an important turning point from a historical perspective in comparison
to developments in the twentieth century.

This chapter offers an overview of recent developments in migration governance in
South America at both the regional and national level. In our analysis, we will focus on
the Southern Common Market (MERCOSUR) Residence Agreement, Decision 545 of
the Andean Community (CAN) and the declarations of the South American Conference
on Migration (SACM), as well as discussing the liberalisation of a number of national
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legislations. Rather surprisingly, very few studies have touched on the South American
experience (see Acosta Arcarazo and Freier 2015; Cantor et al. 2015; Ceriani Cernadas
2015; Margheritis 2017). Therefore, in addition to providing an overview of the exist-
ing literature, this chapter also seeks to address this gap. We will further suggest that an
ideational approach is necessary to understand both domestic and regional changes in
migration policy. The conclusion will highlight further room for research. In this chapter
we understand ‘liberal’ migration policies as based on migrants’ rights and striving
towards free mobility, and ‘liberalisation’ as any policy change towards less control or
other restrictions.

A DIVERSE AND COMPLEX MIGRATION CONTEXT

Regional migration governance in South America has to be understood in the context of
it being a region of origin, transit and destination of international migratory movements
(Ceriani Cernadas and Freier 2015). Since the mid-twentieth century, Latin America
has moved from being a migrant-receiving region to one of the leading migrant-sending
regions of the world. Between 1800 and 1970, approximately 14 million immigrants
entered Latin America, more than half of whom originated from Italy, Spain and Portugal
(Massey et al. 1998). Since the 1960s, European migration to South America has subsided,
and between 2000 and 2010 emigration flows from Latin American countries surpassed
immigration flows by 11 million people, the main destinations lying both outside — the
United States (U.S.), Spain and Canada — but also within the region — Argentina and
Venezuela. Although Latin American emigration to the U.S. and Europe drastically
decreased after the 2008 economic crisis, a massive return of migrants to South America
has so far not occurred (Cérdova Alcaraz et al. 2015). According to the Organization of
American States (OAS), there were approximately 5.1 million migrants in South America
in 2015, compared to 406 million total residents. Thus migrants only make up 1.25 per
cent of the total population, well below the global average of approximately 3 per cent
(OECD-OAS 2015).

Historically, intraregional migration in South America occurred predominantly in
corridors between bordering countries: for example, from Bolivia, Chile, Paraguay and
Uruguay towards Argentina and Brazil, or from Colombia towards Venezuela. Since
2000, intraregional migration patterns have shifted. Immigrant populations of traditional
immigrant-receiving countries such as Argentina, Venezuela and Brazil have stagnated
or slightly decreased; and, at the same time, new receiving countries such as Chile and
Ecuador have emerged (Cordova Alcaraz et al. 2015). In the face of severe socio-economic
(and, in the case of the latter country, also humanitarian) crises, Brazil and Venezuela are
losing appeal for regional migrants, with Venezuela experiencing an important exodus of
its nationals to Colombia and other countries in South America and beyond. There is also
some evidence of a new European migration to South American countries, specifically
from Spain and Portugal, although it is difficult to assess how many of these new migrants
are dual nationals returning home. Meanwhile, immigration flows from Africa, Asia and
the Caribbean to the region have also increased since the mid-2000s, although with very
low overall numbers — except in the case of Haitians in Brazil (Freier 2013; Pizarro 2008).
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INSTRUMENTS OF REGIONAL MIGRATION GOVERNANCE

The limited literature on regional migration management differentiates between two
types of regional migration governance: intraregional free movement provisions that
have developed as part of broader economic integration projects, and regional consulta-
tive processes (RCPs). RCPs are characterised by a much weaker degree of institution-
alisation, and feature greater reliance on soft modes of network governance rather than
formal integration (Lavenex et al. 2016). Regarding the former, South American integra-
tion processes have brought about the 2002 MERCOSUR Residence Agreement and the
2003 CAN Decision 545. The South American Conference on Migration is the regional
RCP that was established in 2000 and is based on annual meetings at the level of foreign
ministers.

MERCOSUR s initial Treaty of Asuncion (1991) between Argentina, Brazil, Uruguay
and Paraguay cited labour mobility as one of the objectives of an aspiring common
market. However, it was not until the MERCOSUR Residence Agreement, which entered
into force in 2009, that the regional migration regime was transformed in practice. It
provides that any national of a MERCOSUR or associate member state may reside and
work for a period of two years in another member state, with the sole condition of being
a national of one of the state parties and having a clean criminal record. It also provides
a number of rights, including the right to work and to equal treatment in working condi-
tions, family reunion and access to education for children. In contrast to the free move-
ment regime in the EU, where there is a requirement for resources or employment to be
shown after three months, these do not represent a condition sine qua non for movement
in South America. Considering the large degree of labour market informality in South
America — which affects up to 47 per cent of all non-agricultural workers (ILO 2013) —
such a condition would render the agreement meaningless for large segments of the
population. After two years, the permit may be transformed into a permanent one; and,
for that purpose, the individual needs to prove sufficient resources to maintain themselves
and any family members in the territory of the host state.

Today MERCOSUR includes Argentina, Brazil, Bolivia, Paraguay, Uruguay and
Venezuela (currently suspended in its membership). Venezuela, although obliged to imple-
ment the Residence Agreement by 2016, has not yet passed its transposition. The associate
states, which benefit from the agreement, include Chile, Colombia, Ecuador and Peru. In
Guyana and Suriname, the agreement’s transposition is still pending. Nevertheless, the
MERCOSUR Residence Agreement is not the only instrument currently in force in the
region. The Andean Community (composed of Bolivia, Colombia, Ecuador and Peru)
has been dealing with mobility, mainly of workers, since the 1970s through the adoption
of various instruments, the most important of which is its 2003 Decision 545 on free
movement for certain categories of workers. In brief, CAN’s corpus iuris provides rights
of entry for short stays (and for longer stays for some categories of worker), certain social
and labour rights and, finally, consular protection abroad. CAN decisions are directly
applicable and enter into effect in the four member states without needing to be adopted
into national law. The effects of these decisions in practice have been mixed, notably
during the first few years after their adoption. However, by 2015 all four member states
had implemented most of the acquis, thus facilitating its application and migrants’ access
to rights such as social security (Aguilar et al. 2015).
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The SACM consultative process encompasses all 12 South American countries that
also constitute the Union of South American Nations (UNASUR). The main outputs of
SACM have been the adoption of the Declaration of Migration Principles and Guidelines
and the South American Plan for the Human Development of Migrants in 2010 (Lavenex
etal. 2016). The loose institutional structure and low density of SACM meetings, however,
limit its regulatory potential when compared to other RCPs, which in their majority focus
on the security aspects linked to migration and, in particular, the control of unwanted
migration flows (Lavenex et al. 2016).

A REGIONAL PARADIGM SHIFT

Migration governance in South America has developed atypically in inter-regional com-
parison. The Determinants of International Migration Project (DEMIG POLICY) at the
University of Oxford tracks entry policies, border control, integration and exit policies
across 14 possible target groups such as high-skilled workers, low-skilled workers, family
members, irregular migrants, asylum seekers and international students. The data suggest
a general restrictive trend across different migration policy categories for major Western
receiving countries, as well as for Africa, Asia, the Middle East and former Eastern bloc
countries since the mid-1980s. South America, however, presents a historical exception,
with increasing restrictions in the 1960s and early 1970s and the opening-up of migration
regimes since the mid-1970s (de Haas et al. 2016).

In historic perspective, the normative positions on migration management of South
American governments drew a full circle. The region’s migration and citizenship laws of
the nineteenth century had already undergone a liberal phase in which open borders and
equal treatment of foreigners were promoted (Acosta 2017). Since independence, South
American countries — except Brazil and the Dutch, French and British territories in the
region — endorsed free movement of people and the equal treatment of South American
or, more precisely, Hispano-American nationals, arguably understood as members of
the Creole elite. Indeed, various international agreements and national laws guaranteed
regional migrants preferential access to nationality, recognition of diplomas or even con-
sular protection abroad. Although (or perhaps because) regional mobility was limited, the
Hispano-American regional figure emerged as a third legal figure between the national
and the foreigner (Acosta Arcarazo 2016).

During the entire twentieth century, however, governmental attitudes towards migra-
tion became sterner, especially under the military regimes of the 1970s and 1980s. Under
the aegis of the doctrine of national security, and within a Cold War context, authori-
tarian governments saw strict migration management as part of their struggle against
internal enemies (Rouquié and Suffern 1998: 157). Although the region’s military regimes
did not all have the same characteristics, they were all concerned with population control
as embedded in the state’s security agenda, and shared their distrust of foreigners and the
adoption of restrictive migration regimes (Schindel 2006). Although the last military dic-
tatorships in the Southern Cone subsided in the 1990s, the official immigration discourses
remained securitised, restrictive and often openly racist.

Since the beginning of the twenty-first century, however, political migration discourses
at both the national and regional level swung back to a liberal normative approach
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towards opening borders and extending social and political entitlements to migrants, with
an exceptional focus on safeguarding their human rights (Ceriani Cernadas and Freier
2015). Discourses across the region shifted from closure and securitisation to emphasis-
ing migrants’ human rights, non-racism and non-criminalisation, especially with regard
to the rights of South American nationals in the diaspora. Whereas national governments
in South America and elsewhere previously saw emigrants as potential traitors and took
steps to disenfranchise and denaturalise them, policymakers now viewed migrants as
valuable ambassadors and senders of remittances to whom dual citizenship should be
extended and voting rights guaranteed (Domenech 2009). This shift in perception became
evident in the numerous laws adopted since the 1990s allowing dual citizenship and exter-
nal voting (Escobar 2015).

At the regional level, this normative paradigm is apparent in the SACM declarations,
which reflect a ‘consensus against the criminalization of (undocumented) migrants’
(Hansen 2010: 26). In general, SACM’s normative discourse focuses on progressive
values such as respect for migrants’ rights, greater human mobility, citizenship, return
and reintegration, and the positive impact of migration. It also needs to be pointed out
that although SACM generally promotes a positive vision of migration and rejects the
securitisation of migration, South American administrations at the same time engage in
the securitisation of irregular migrants themselves, albeit under the paradigms of human
rights and the protection of human trafficking victims (Magliano and Clavijo 2011).
Building on both sides of the dichotomy of ‘iconic trafficking victim versus illegal alien’
(Srikantiah 2007) allows SACM to simultaneously frame restrictive policies as driven by
security concerns and human rights considerations (Freier 2016).

Several South American countries reformulated their migration laws, which now
reflect — albeit to different degrees — this liberalised approach to managing migra-
tion. Here, the recent migration laws of Argentina (Law 25.871/2004), Uruguay (Law
18.250/2008), Bolivia (Law 370/2013), Peru (Decree 1350/2017), Ecuador (Organic Law
on Human Mobility/2017) and Brazil (Law 13.445/2017) — as well as two projects under
discussion in each of the respective congresses in Chile and Paraguay — are worth men-
tioning. The 2008 Ecuadorian Constitution is also often included in this enumeration.

These pieces of legislation are coincidental in several notable aspects. First, they repre-
sent a departure from previous restrictive regimes, and are often the result (at least partly)
of amultilateral dialogue, having seen the participation of different ministries, civil society
in various forms, international organisations and academia (Acosta Arcarazo and Freier
2015). Second, they focus on non-discrimination. This can be seen in the incorporation
of family reunion as a subjective right on a similar footing with nationals, or in equal
treatment provisions regarding working conditions and access to education or health care.
Third, and under the umbrella of equal treatment, the emergence of three other related
principles might be discerned: non-criminalisation of irregular migration; the right to
migrate as a fundamental right; and the establishment of open borders. These three prin-
ciples can be read both as progressions — from the least to the most important in terms of
the rights they would entail — and as mechanisms of further South American integration,
and thus primarily affecting regional migrants. It is beyond the scope of this chapter to
elaborate further on the actual implementation and interpretation of the new laws in each
of the countries (See Acosta 2018 forthcoming).
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EXPLAINING THE PARADIGM SHIFT

There is no uniform explanation for the emergence and characteristics of regional migra-
tion regimes. Lavenex et al. (2016) discuss four potential drivers of regional migration
cooperation: functional spillovers, domestic politics, and international policy transfer and
emulation. They argue that the liberalisation of mobility is mainly driven by domestic
concerns, whereas processes of policy emulation best explain the proliferation of social
rights instruments. They rightly point out that although the functional explanation of
spillovers from regional market integration finds support in the founding documents of
regional integration processes, the timing of liberalisation in the case of MERCOSUR
refutes its functionalist logic: the Residence Agreement was adopted in 2002 and imple-
mented in 2009 in a period of stagnant economic integration. An intergovernmentalist
perspective that accounts for domestic and international policy priorities thus seems
more apt to explain the adoption of the agreement. Here, it is important nonetheless to
consider both the interests of political actors and changing ideological paradigms. Indeed,
the driving forces of South American integration in the twenty-first century have not just
been traditional material interests such as security, economic growth and geostrategic
considerations, but ideational factors such as a common history, shared values and the
vision of a common future (Caballero Santos 2013). Indeed, the inclusion of social rights
does not reflect a global wave of liberalisation in relation to the UN Migrant Workers
Convention and the advocacy of the International Labour Organization (ILO), as
Lavenex et al. suggest, but is directly linked to the normative shift that originated within
the region, which entailed myriad processes of policy innovation and emulsion.

This normative paradigm shift towards liberalisation that characterises migration gov-
ernance in South America was determined by three factors. First, the return to democracy
after decades of military dictatorships led to a renewed significance of international law
and human rights. Second, the series of mass emigrations after economic crises across
the region placed migrants’ rights on the political agenda. Third, various governments
became willing to introduce social items to the regional agenda, which had grown stag-
nant in their original purely economic aims of increasing trade and establishing internal
markets (Margheritis 2017). These factors played out in the context of the historically
strong position of South American presidents in regional integration processes (Bianculli
2016), and specifically as regards regional migration management (Margheritis 2012).

The institutionalisation of human rights was a central aspect of the democratisation
process unleashed in South America in the late 1970s, especially in the context of the
prosecution of military officers involved in human rights violations during the authori-
tarian regimes (Hagopian and Mainwaring 2005). A paradigmatic example in this regard
is Argentina, where a more liberal discourse took shape after Néstor Kirchner of the
Peronist Justicialist Party (Partido Justicialista) won the presidential election in 2003.
Kirchner was in need of political allies and embarked on a human rights discourse,
thereby seeking the support of the civil society for whom migration reform had long
been a priority issue (Bonner 2005; Ceriani Cernadas and Morales 2011). Kirchner had
himself faced persecution under the last dictatorship, leaving little doubt that human
rights, including migrants’ rights, would be central to the agenda of his new government.

At the regional level, there was a parallel reassertion of international law, notably of
fundamental rights. It is against this background that the renewed importance of the
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Inter-American Court, as well as the Commission on Human Rights — including, of
course, the Court’s expansive interpretation of migrants’ rights — has to be understood
(Dembour 2015). It is also in this context that the enthusiastic signature of international
human rights treaties must be situated — nine out of the 12 countries in the region have
ratified the Migrant Workers” Convention, making South America the region with the
most state parties to the agreement. The recommitment to international human rights law
provided a favourable context for the progressive reforms of migration legislation at both
the national and regional level.

At the beginning of the twenty-first century, a series of economic crises affecting most
countries led to an uptick in emigration within and beyond South America, which turned
the topic of migrants’ rights into political currency in many countries. In the context
of the massive increase in South American emigration to Europe — particularly from
Argentina, Bolivia, Brazil, Colombia, Ecuador and Peru — governments began to severely
criticise the restrictive immigration policies of Western immigrant-receiving countries,
especially the EU Returns Directive of 2008, which includes an obligation to return
irregular migrants (Acosta Arcarazo 2009). At the same time, South American govern-
ments committed to reforming their immigration policies in order to set an example for
the kind of treatment they expected for their emigrant nationals abroad. Within SACM
and the Declaration of the IX South American Conference on Migration in 2009, South
American states have clearly expressed the need for the adoption of measures within the
region that honour international commitments regarding migrants’ rights ‘guaranteeing
migrants inside our region, the same rights that we seek for our nationals in transit and
destination countries . . . in order to ensure the principles of coherence, equality and non
discrimination’. Governmental immigration discourses thus developed in the context of
the popular support for migrants’ rights in the context of mass emigration, which led
to the concurrent liberalisation of immigration discourses (Acosta Arcarazo and Freier
2015). Human rights organisations, migrant associations, international organisations and
academics have found in these critiques an opportunity to demand that South American
governments amend their own, formerly restrictive migration laws.

At the same time — and as a consequence of increased emigration and the decline of
previous European immigration flows since the 1960s — regional migration became much
more significant, and many of these regional migrants found themselves in undocu-
mented situations. Against this backdrop, the particular historical processes that led to
the adoption of the 2002 MERCOSUR Residence Agreement can be better understood.
In fact, the agreement’s main objective, as unequivocally declared in the preamble, is to
resolve the status of intraregional migrants in an irregular situation. The deepening of
the integration process and the implementation of a policy of free circulation of people
only emerged as a secondary priority. In other words, unlike in Europe, the driving force
of liberalising mobility was the need to resolve de facto undocumented migration and not
establishing an internal market. This difference is crucial for understanding the structure
of the agreement itself.

Another important factor was the willingness to introduce social items to the
MERCOSUR agenda, which had grown stagnant in its original purely economic aim of
boosting trade and establishing internal markets. In this context, Argentina and Brazil
have been competing for ideological ‘post-neoliberal regional leadership’ (Margheritis
2012). In his second and last term as Brazilian president, Fernando Henrique Cardoso
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sought to make his personal mark in advancing regional integration by encouraging the
deepening of the regional social agenda during Brazil’s MERCOSUR presidency from
July 2002 to January 2003. Brazil thus proposed an exceptional migratory amnesty for
MERCOSUR nationals on 30 August 2002 that would have been accessible for six months
by all undocumented regional migrants in the four member states of Argentina, Brazil,
Paraguay and Uruguay. But the Argentine government, based on the country’s experi-
ence with numerous regularisation procedures since the 1940s, was not convinced of the
proposal’s merits or capacity to perform well as a long-term solution. Thus, Argentina
proposed instead establishing a permanent rather than temporary mechanism so that
MERCOSUR nationals would always have access to a regular status (Alfonso 2012: 48).
Finally, Lavenex et al. argue that RCPs focus less on internal mobility regimes —and are
thus less determined by regional integration efforts — but rather address external migration
control under the strong influence of the interests of powerful regional hegemons.

RCPs . .. tend to be strongly influenced by the interests of major immigration countries in
the region or outside, such as the EU towards Africa and the United States . . . towards Latin
America . . . and the multiplication of RCPs focusing on security aspects results from active
policy transfer on the part of major destination countries, with support from international
organisations. (Lavenex et al. 2016: 458, 470)

There certainly is proof of bilateral U.S. pressure on South American governments
to implement immigration control policies that serve its own interests (Freier 2016).
However, it is important to draw a clear line between the degree of influence the U.S.
enjoys in the Regional Conference on Migration (RCM), or the Puebla Process, and the
much more autonomous SACM.

OUTCOMES OF REGIONAL MIGRATION GOVERNANCE

The relationship between migration policies and actual migrant flows is complex. Indeed,
regions with ambitious free movement regimes have not seen major increases in migra-
tion flows, whereas regions with thin internal mobility norms have seen the steepest rise
in intraregional migration, often on an irregular basis. Although Lavenex et al. point to
the lack of adequate studies and data, they interpret these results as evidence against any
direct effects of regional migration governance. The authors thus fall into the pit of con-
ceptual confusion between policy effects — that is, intended and unintended consequences —
and policy effectiveness (Czaika and De Haas 2013). As Lavenex et al. themselves observe,
the MERCOSUR Residence Agreement was a way to put an end to the presence of large
numbers of irregular migrants from neighbouring countries. Although studies of the
effects and consequences of the MERCOSUR Residence Agreement remain scarce and
incomplete, we know that between 2004 and 2013 almost 2 million South Americans
obtained a temporary residence permit in one of the nine countries implementing the
agreement, with Argentina, Chile and Brazil taking the lead in granting residence permits
(IOM 2014). This does not necessarily imply, however, that the increase in regional flows
is a result of the agreement.

For various reasons more research is needed to reach such a conclusion. First, the data
show temporary permits granted since 2004 when the agreement was not yet in force.
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Second, a large number of those having obtained permits under the agreement were
already residing in the host country before it came into force. Third, the data are incom-
plete for many countries. With regard to the agreement’s implementation, several problems
have been highlighted (IOM 2014). These include the lack of administrative resources to
deal with applications, the introduction of additional requirements not contemplated in
the agreement, and the general lack of information available to potential beneficiaries.
Moreover, the agreement is not implemented uniformly and indiscriminately across every
country. Chile, for example, does not apply it to Colombian, Ecuadorian or Peruvian
citizens; Argentina, by contrast, extends the agreement to all other 11 countries in South
America, including Guyana, Suriname and Venezuela — although these three countries
have not yet implemented it. Finally, Uruguay directly grants permanent residence to
those applying for a permit, rather than first offering a two-year temporary permit.

THE FUTURE OF REGIONAL MIGRATION GOVERNANCE
IN SOUTH AMERICA: TOWARDS A SOUTH AMERICAN
CITIZENSHIP?

Intraregional migrants today make up 63 per cent of total migration flows in the region
(OECD-0OAS 2015). Paraguay and Argentina have the largest percentage of regional
migrants as a total of their non-national populations, with 90 per cent and 80 per cent
respectively, while Brazil has the lowest with 30 per cent (Ramirez Gallegos 2016). Since
the turn of the twenty-first century, South America has taken decisive steps towards a
new regional migration framework. Having already established an imperfect free move-
ment of people regime through the MERCOSUR Residence Agreement, and to a lesser
extent through the various CAN Decisions, governments in the region are now discuss-
ing the adoption of South American citizenship. MERCOSUR, CAN, UNASUR and
the SACM have been debating this possible new supranational status since 2008. Below,
we highlight three immediate concerns regarding this project: the need for coherence in
a governance system characterised by the coexistence of multiple political actors; the
importance of a broad understanding of mobility in a region marked by peculiar aspects
regarding informality; and the status of extra-regional migrants. In other words, we
address three interrelated questions: who will lead the process; what material content will
result; and who will benefit from it?

The Congruence Debate

Currently, debates on a new supranational citizenship and the deepening of free move-
ment in the region are being held by at least four different forums. Whereas the SACM
only has the capacity to adopt non-legally binding declarations rather than international
treaties, MERCOSUR, CAN and UNASUR can propose binding agreements. So which
of these organisations could potentially lead the integration process towards South
American citizenship?

CAN has the distinct advantage of a legal architecture that allows its legislation to
have direct effect, applicability and supremacy vis-a-vis national law. The supranational
tribunal, the Andean Court of Justice, has already decided on two cases affecting free
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movement of people (Aguilar et al. 2015). But CAN’s main disadvantage is its smaller
membership of only four countries. It has been debating the need for improved free move-
ment instruments as well as a possible Andean citizenship statute since 2008.

By 2012, the lack of progress at the regional level led all CAN members to ratify the
MERCOSUR Residence Agreement. Before then, the Andean Community law acquis
had not been implemented by any of the four countries, except Peru (IOM-SGCAN
2012). Thus, when the Fourth Andean Migration Forum took place in 2013, it had
become clear that both processes were inseparable. Indeed, member states proposed
strengthening a South American area of circulation and residence via the convergence
of CAN and MERCOSUR within the framework of a new regional organisation:
UNASUR. This would serve to consolidate an Andean and South American citizenship.
The forum also decided to codify all Andean communitarian acquis, which are currently
scattered throughout various decisions and regulations, in a single instrument with the
adoption of an Andean Migration Statute. This statute has been under discussion since
2013 at the level of the Secretariat and the Andean Committee of Migration Authorities.
In turn, MERCOSUR’s Common Market Council, its highest decision-making body,
adopted Decision 64/10 on citizenship on 16 December 2010. Its aim is to establish an
action plan to progressively conform a MERCOSUR citizenship statute to be adopted
by 2021, coinciding with the organisation’s thirtieth anniversary. In a parallel process, the
MERCOSUR Migration Forum has been working on a new improved instrument that
extends beyond the current Residence Agreement.

Finally, the 12-member UNASUR already introduced the aim of establishing a regional
citizenship in its founding treaty. With the aim of achieving South American citizenship,
Article 3(i) provides the consolidation of a South American identity through the progres-
sive recognition of rights to nationals of any member state residing in the territory of
another. The treaty also established a formal working group on South American citizen-
ship. It adopted a conceptual report in 2014, which included the proposal of the adoption
of an UNASUR residence agreement as a way to merge both regional processes (Ramirez
Gallegos 2016). UNASUR, however, can only propose the adoption of international trea-
ties and thus, similarly to MERCOSUR, any agreement would only enter into force once
each member state incorporated it into its domestic law.

Considering the stronger applicability of CAN’s legislative framework, at least in
theory, it might seem unwise to renounce CAN in favour of a new MERCOSUR or
UNASUR agreement. However, all three institutions will need to make sure that any par-
allel instruments are not contradictory to each other, since this would affect the legal secu-
rity of migrants, increase the discretion enjoyed by national administrations and make the
job of national tribunals harder. Indeed, beyond discretion, adjudication is also central.
Considering the historical aversion in the region toward supranational institutions — with
the notable exception of CAN - the emergence of any new strong supranational tribunal
or institution overseeing the implementation or interpretation of any new agreement
seems unlikely. But could South American citizenship, which is by nature supranational,
be effective without any supranational oversight? The short answer is probably no. The
current system, in which the lack of implementation is partly solved by peer pressure in
various intergovernmental forums, would likely be insufficient when confronting crucial
questions about the interpretation of such a supranational status.

An alternative proposal, which could run parallel to the present arrangements, is to set
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up an external committee of independent experts, similar to those found in the UN system
of human rights including the Committee on Migrant Workers, to oversee the implemen-
tation of South American citizenship. Such a committee, which could be created under
the IOM umbrella, should be able to receive information from member states on a regular
basis, as well as complaints from other institutions, state parties and individuals. This
oversight body should be established in any new international agreement itself. A second,
arguably less intrusive, option would be to institutionalise a report by the IOM ahead of
each annual meeting of the SACM which would analyse the implementation of mobility
instruments in each country. Such a mechanism would facilitate bilateral and multilateral
dialogue and provide peer pressure on countries lagging behind on implementing mobil-
ity. At the time of writing, in October 2017, the momentum towards new agreements at
the level of UNASUR and MERCOSUR has stalled, and only the CAN initiatives are
slowly advancing.

Conditions for Mobility and the Rights Thereafter

Any instrument of increased mobility, including potential South American citizenship,
will have to clearly establish the conditions to be fulfilled in order to move to and reside
in another member state, coupled with the rights to be enjoyed in the host country. At
first glance, South America has already created a strong framework for the mobility of all,
whether economic actors or not. As outlined above, under the MERCOSUR Residence
Agreement, in order to obtain a temporary residence permit of up to two years, an
individual needs to provide evidence of nationality and a clean criminal record for the
previous five years. After two years, the applicant needs to prove they have a legitimate
means of making a living, allowing for their own subsistence and that of their family.
This particular regulation is closely linked with the high degree of informality in South
America’s labour market. However, those unable to gain permanent status after two years
fall back into irregularity.

This begs the question as to whether regional nationals are conceived as potential
South American citizens, with equal rights and treatment, or simply as irregular migrants
temporarily enjoying a two-year residence permit. Fifteen years and many progressive
regional declarations on South American citizenship later, some of the new mobility pro-
posals still suggest only providing permanent residence conditionally and after at least two
years. Two possible solutions have been discussed: allowing renewal of temporary resi-
dence with a new temporary permit — something being discussed for a new MERCOSUR
agreement — or directly granting permanent residence by simply requiring proof of citi-
zenship and absence of criminal record (Ramirez Gallegos 2016). As mentioned earlier,
Uruguay has already implemented the latter option. If a regional migrant has previously
directly obtained permanent residence, under what conditions could they be expelled
from their host country? The proposal for a new MERCOSUR agreement establishes that
only public order or public security motivations, provided they are enshrined in national
law, allow for expulsion. This would rule out removal of individuals being a burden on
the social assistance system of a member state, as is the case for example under the EU
framework. The specifics of potential social citizenship, for example the particular entitle-
ments to social rights, will also need to be addressed in South America and will delineate
the precise type of citizenship that can be achieved in the region.
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The Personal Scope and the Position of Extra-Continental Migrants

Balibar (2001: 190-91) famously coined the term apartheid européen to refer to the
status of third-country nationals for whom mobility and associated rights derived from
EU citizenship are not accessible, and South American scholars and policymakers have
strongly criticised this aspect of European citizenship (Ceriani Cernadas 2012). However,
the MERCOSUR Residence Agreement excludes not only extra-regional migrants but
also naturalised citizens during the first five years of having obtained nationality. Even
stronger limitations are present when it comes to voting rights for the regional parliaments
at the MERCOSUR and CAN level. The various projects under discussion at the moment
continue to be incoherent. A more recent draft of a new agreement discussed at the
MERCOSUR Migration Forum in March 2016 maintains the five-year exclusion clause
for naturalised citizens, although it also extends its scope to regulate admission, entry,
transit, stay and exit of extra-regional migrants regularly residing in the territory of one
of the signatory states. The agreement would thus represent a comparatively pathbreaking
approach by including non-regional migrants on equal footing with regional ones (Acosta
Arcarazo and Freier 2015). At the same time, however, it would imply reverse discrimina-
tion towards those having been naturalised. In regard to CAN’s recent proposals, under
the proposed Andean Migration Statute, foreigners regularly residing in the territory of
a member state would be entitled to mobility rights, without any distinction being made
between natural and naturalised citizens.

FURTHER RESEARCH

Regional migration governance in South America has not been extensively investigated.
Most of the evidence in this chapter comes from a handful of studies on South American
migration policies and laws by a small, yet growing, group of legal scholars and political
scientists. There remains much room for further research, in both breadth and depth. The
five issues outlined below should be considered priorities.

Conceptual Clarity

As Pedroza (2017) notes, the emerging scholarship on domestic and regional migration
governance in South America needs to improve in conceptual clarity. While the use of
the terms ‘liberal’ (meaning progressive) and ‘liberalisation’ (meaning any policy change
towards less control and other restriction) is common, the literature lacks any in-depth
discussion of the application of liberalism in the context of migration governance, espe-
cially in connection with somewhat fuzzy concepts such as ‘populist’ and ‘neoliberal’.

Explaining Policy Change
We have argued that the socio-economic and demographic context of economic crises
and the simultaneous increase in emigration to North America and Europe, as well as

intraregional migration, have led to an ideational change in migration governance at both
the domestic and regional level. Proclaimed values of the universality of migrants’ rights
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and the necessity for regularisation measures have fed back into immigration discourses
based on the logic of coherence and political reciprocity. There is much room for further
research on the relative weight of these and other policy determinants, such as: the state
of the economy; the number of migrants; public opinion; strong executives (the role of
the presidency rather than political parties); the dynamics of coalition-building under
populist regimes; and the connections between migration policy and foreign policy.

The Direction of Policy Diffusion

Since the onset of the twenty-first century, the discourses and legal initiatives of various
South American countries — as well as MERCOSUR, CAN, UNASUR and SACM at
the regional level — shifted to reflect a liberalised approach towards managing migration.
From the evidence presented in this chapter, it is not clear that policy diffusion works as
a unidirectional, top-down process from the international to the regional to the national
level. South America rather presents a multi-vocal and reciprocal process in need of
further exploration.

The Relationship between Policy Outputs and Outcomes

In this chapter we focused on migration governance as policy output, and only briefly
discussed the outcomes of the policy effects of regional migration governance. It is there-
fore important to further investigate the implementation of regional agreements and
national policies and their reciprocal relationship with policy outcomes — that is, migra-
tion flows. Migration policies have (sometimes unintended) effects on migratory flows,
while at the same time the size and characteristics of migration flows have an impact on
the nature of policies. As pointed out by Hollifield and Wong (2013), we thus need to
develop research questions and objectives in relation to migration’s duality, as both cause
and consequence.

Racially Discriminatory and Securitised Policies

Many South American administrations have recently rewritten their immigration legisla-
tion in the spirit of non-discrimination, migrants’ human rights and free human mobility.
They further actively promote the conceptual detachment of migration from interna-
tional organised crime such as drug and human trafficking and international terrorism
(Magliano and Clavijo 2011). Racial and ethnic discrimination, however, remain conten-
tious socio-political issues across Latin America (Wade 1997; Beck et al. 2011; Johnson
2013). It is also well known that the US, which since 9/11 has realigned its foreign policy
in Latin America through the prism of the Global War on Terror (Felbab-Brown 2008),
continues to exert substantial influence on the security policies of various countries in
the region through soft and hard power (Livingstone 2009). The relative weight of these
contradictory forces merits further academic attention.
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CONCLUSIONS

This chapter traced recent developments in South American migration governance at
both the national and regional level. Reviewing the liberalisation of South American
immigration discourses and laws since the early 2000s, there have been significant
advances at the level of agenda-setting and consensus-building, but a mixed picture
emerges when assessing actual legislative change. Significant gaps between discourses
and legislative frameworks persist in many countries as well as at the regional level. This
leaves governments in the position of publicly proposing and internationally demanding
progressive immigration policies without adopting and implementing such policies at
home. Despite significant variation in the quality and magnitude of these reforms, one can
speak of a philosophical paradigm shift in the region — that is, a new outlook on migra-
tion that brings the individual migrant and human rights into the centre of policymaking.
On the domestic level, the right to migrate that is now enshrined in Argentine, Bolivian,
Ecuadorian and Uruguayan migration laws, and in various regional declarations, symbol-
ises this new approach to migration management, yet also brings into relief their inherent
contradictions and inconsistencies. At the regional level, the ‘open door’ approach to
migration was first developed within MERCOSUR and has recently been extended to the
whole subcontinent, but not to extra-regional migrants.

What does this mean for the future of regional migration management and its potential
impact on global migration policy? In global comparison, the South American sub-region
has taken the lead in developing progressive immigration policies with a clear emphasis
on non-discrimination, migrants’ rights and the promotion of free human mobility liber-
alisation. The region could thus potentially play an important role in promoting and rein-
forcing progressive reforms at the regional and international level. It is likely that South
American governments enjoy significantly more autonomy in the development of their
immigration policies than Central American governments and MeXico because transit
migration towards the US—-Mexican border leads to diplomatic pressure to maintain
or implement restrictive policies. Nonetheless, within South America various restrictive
laws remain in force, and some recent initiatives create the risk of falling back on secu-
ritised notions of migration. These include the expulsion of Haitians and Cubans from
Colombia and Ecuador, the amendment of Argentina’s migration law under the Macri
government in 2017, which readopted a more restrictive outlook on managing migration,
and various restrictive reactions to the increase of Venezuelan immigration since 2016 in
some countries.

In order to consolidate the political paradigm shift in the region, there is a need for
more widespread legislative reform, regional coordination, effective implementation of
adopted agreements and laws, and a thorough discussion of the meaning of their central
concepts, such as the right to migrate. A wide array of actors — including national govern-
ments and courts, practitioners, academics, NGOs, migrant organisations, international
organisations and the SACM - will play a role in deciding whether South American
regional migration governance will credibly challenge established immigration policy
paradigms in the EU and the US in the near future, or whether liberal reforms are little
more than smoke and mirrors.
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