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   I. INTRODUCTION  

 THE IMPACT OF European integration on national welfare systems is one 
of the most crucial issues concerning the regulatory autonomy of Member 
States. 1  In particular, the widening of the scope of the free movement of 

persons, 2  and its later transformation into the most fundamental EU citizenship 
right, 3  has added to the tensions already present in the interaction between free 
movement law and national social protection. With the introduction of the citi-
zenship of the Union, not only did free movement and its concomitant principle 
of equality become a potential universal right for nationals of the Member States, 
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but also the material scope of EU law became de-compartmentalised, with the 
result that the principle of equal treatment is now applicable to EU citizens in 
general and not only to economic actors. 4  

 In this scenario of extended and reinforced equality through EU citizenship, 
the possibility of introducing measures that derogate from the equal treatment 
principle, or that allow restrictions in the fi eld of welfare, through the doctrine of 
 ‘ public interest requirements ’  or  ‘ objective justifi cations ’ , is of utmost interest to 
the Member States. 

 Justifi cation arguments are a legitimate feature of the construction of market 
freedom rules. Nonetheless, in this sphere, the line between the legitimate inter-
ests of Member States and protectionism — which is against the very foundations 
of the single market — is often blurred. Indeed, in the fi eld of free movement of 
persons and EU citizenship, the practice of social justifi cations may be seen as a 
purely technical device by which Member States determine which individuals are 
entitled to particular social rights within their borders. The political discourse pre-
sents, however, a more complex background, heightened not only by the alleged 
fi scal impact of mobility on the budgets of receiving States, but also by consid-
erations of belongingness, merit and solidarity. 5  Hence, whereas EU citizenship 
possibly represents in itself the most paradigmatic example of the development of 
a form of citizenship beyond the State, 6  its restriction through the lack of access 
to certain rights and, indeed, the debates on supposed forms of  ‘ welfare tourism ’ , 
are representative of a countering and exclusionary trend. 7  In this regard, political 
and legal debates are closely intertwined. As the paradigm of this development, 
the idea of the prevention of  ‘ benefi t tourism ’ , strongly entrenched in the politi-
cal discourse in certain Member States, is making its way into the legal arena as a 
forceful argument. 8  

 Against this background, the particular legal framework of free movement and 
equal treatment in primary and secondary law frames the practice of justifi cations. 
The constitutional construction of free movement as a citizenship right under 
Article 21 TFEU refers, since the Treaty of Maastricht, to the limitations and con-
ditions laid down not only in the Treaties, but also in legislation. The legislator has 
established conditions for the right to reside in other Member States based on the 
suffi ciency of the citizen ’ s economic resources, and has also limited the principle 
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of equal treatment with regard to social assistance and maintenance grants for 
studies in Article 24(2) of Directive 2004/38. 9  This provision states that, by way of 
derogation from the principle of equal treatment,  ‘ the host Member State shall not 
be obliged to confer entitlement to social assistance during the fi rst three months 
of residence or, where appropriate, the longer period provided for [job seekers] 
nor shall it be obliged, prior to acquisition of the right of permanent residence, 
to grant maintenance aid for studies, including vocational training, consisting in 
student grants or student loans to persons other than workers, self-employed per-
sons, persons who retain such status and members of their families ’ . Thus, through 
secondary law, the legislator has introduced new elements into the discussion on 
social justifi cations, replacing within the realm of Article 24(2) the previous case-
by-case approach of fi xed residential requirements. This has led to one of the most 
problematic episodes of interaction between Treaty law and secondary law, and 
between the judiciary and the legislator. 10  Indeed, through the operation of the 
Directive, the reference in Article 21 TFEU to  ‘ limitations and conditions laid 
down in the Treaties and by the measures adopted to give them effect ’  has been 
framed as marking,  ‘ an exception to the normal rule that secondary law cannot 
adjust primary law ’ . 11  

 The case-by-case analysis of social justifi cations had occupied a crucial place in 
the case law of the Court of Justice before the entry into force of Directive 2004/38. 
This importance continues with regard to cases in which the derogations from 
and limitations of Articles 7(1)(b) and 24(2) of the Directive are not applicable 
(for example, regarding workers), 12  or cases that fall outside the Directive ’ s per-
sonal scope of application (for example, when citizens are claiming benefi ts from 
their own States). 13  However, the role of proportionality, intrinsic to the meth-
odological approach to the analysis of objective justifi cations, is still doubtful in 
the framework of the Directive, as the cases of  Brey ,  Dano  and  Alimanovic  make 
apparent. 14  

 Against that background, this chapter aims to understand what is meant by 
social justifi cations, what social objectives Member States may legitimately pur-
sue in order to limit free movement, and how proportionality is assessed in such 
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cases. For these purposes, the chapter analyses the cases resolved on the basis of 
the citizenship provisions of the Treaty, where a  ‘ justifi cation ’  approach has been 
adopted, with a focus on student case law. The chapter is organised as follows. Sec-
tion II explores the notion of  ‘ social justifi cations ’ , mapping the legitimate objec-
tives of social content that have been accepted by the Court. Section III analyses 
the problematic issue of the overlapping content of social and economic justifi -
cations. Section IV examines the emergence of an  ‘ integration objective ’  and its 
interaction with the objective to avoid an unreasonable burden on national wel-
fare systems. Section V explains the practice of justifi cations aimed at preserving 
the elements of national systems of social provision, such as welfare payments 
or access to education, with a focus on the particularities that affect the analysis 
of the appropriateness and necessity of State measures. Finally, the chapter will 
conclude with some remarks on the tensions between the impact of European 
integration, destined to lead progressively to a transformation of the assumptions 
that underlie national rules governing access to grants and social benefi ts, and the 
strategies that Member States may still use to retain a certain degree of control, as 
exemplifi ed by the recent cases.  

   II. SOCIAL JUSTIFICATIONS AND THE SOCIAL MANDATES OF THE TREATY  

 The practice of justifi cation relies on the existence of certain objectives related to 
public interest concerns that Member States consider worthy of preservation from 
the liberalising effects of market freedoms. It becomes clear, from a reading of the 
case law, that differences in treatment or restrictions on the freedoms conferred 
by the Treaty can only be justifi ed if they are based on objective considerations 
independent of the nationality of the persons concerned and if they are propor-
tionate to their legitimate aim. This indeterminate and elastic notion of objec-
tive considerations has found a breeding ground in the social fi eld, with multiple 
references to the protection of welfare and social services having been accepted 
by the Court. 15  Indeed, it is easy to frame a public policy measure in terms of its 
ultimate social purposes, all the more so where the Court has been relatively leni-
ent, in this particular fi eld, to accept fi nancial or budgetary concerns as legitimate 
objectives. 16  Member States are therefore often successful at the stage of proving 
the legitimate nature of an objective. This can be considered as an indicator of the 
openness of the Court towards considerations of social content. 
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 The doctrine of justifi cations is not premised upon the need that the public 
interests raised by the States are also protected as a Union interest, as is the case 
with regard to express Treaty derogations. 17  Nonetheless, in the specifi c case of 
social justifi cations, the recognition of a legitimate interest of the States converges 
with the need to ensure the protection and promotion of values that are placed 
among the core objectives of the Union itself. The Treaties confi rm their attach-
ment to fundamental social rights and to the social progress of the peoples of the 
Member States, 18  and set as an objective the promotion of their well-being. The 
functioning of the internal market shall be based on  ‘ a highly competitive social 
market economy aiming at full employment and social progress ’  and the Union 
shall promote social justice and protection. 19  Moreover, the Union shall take into 
account the requirements linked to the guarantee of adequate social protection, 
the fi ght against social exclusion and a high level of education and tradition when 
defi ning and implementing its policies and activities. 20  Other specifi c objectives 
which are usually labelled as  ‘ social ’ , such as the promotion of student mobility, 21  
also converge with Treaty objectives. 

 Alongside the express social mandates contained in the Treaties, social and wel-
fare objectives are particularly relevant in their role as justifi cations. In fact, the 
Union has to rely on Member States to pursue the above-mentioned objectives 
and values, given that it does not have competences as a welfare provider. It is 
in light of this  ‘ symbiotic relationship ’  between EU law and national law 22  that 
we have to understand the variety and breadth of justifi cations ultimately con-
nected with social purposes that have been accepted by the case law. Within the 
specifi c fi eld of citizenship case law, the fact that a wide array of justifi cations has 
been admitted as legitimate unveils the tensions intrinsic to the delicate balance 
between the objective to foster the exercise of the fundamental right of free move-
ment, and the need to preserve State welfare functions. 23  

 Against this background, three types of objective considerations can be discerned 
in the case law of the Court. A fi rst type of justifi cation seeks to preserve State meas-
ures that set in motion different incentives to change or promote certain behaviours 
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of the members of a given society in order to attain specifi c outcomes or to protect 
specifi c values that may be positive for the public interest. Indeed, Member States 
have often resorted to  ‘ promotion measures ’  that aim at fostering student mobility, 24  
encouraging the recruitment of workers of a certain age, 25  increasing the propor-
tion of residents holding a higher education degree, 26  or promoting the building 
of dwellings in order to ensure an adequate supply of housing. 27  Other measures 
aim at the preservation of features that are considered, per se, desirable as a policy 
choice such as having an open and democratic university system, 28  maintaining a 
balanced high-quality medical service open to all, 29  ensuring high standards of uni-
versity education, 30  the preservation or improvement of the education system, 31  or 
guaranteeing suffi cient housing for the low-income or otherwise disadvantaged sec-
tions of the local population. 32  In many cases, the objectives have mixed purposes, 
and their purported aim is a means for a more general socio-economic objective. 33  

 A second kind of justifi cation, which can be considered as functional to the fi rst 
one, concerns measures having organisational or administrative purposes that are 
instrumental to the correct functioning of welfare benefi ts. 34  This includes the 
convenience of avoiding duplication of aids, 35  or the need to monitor the employ-
ment and/or family situation of a benefi ciary. 36  

 Finally, the third and most common type of objective is linked to the general 
need to preserve the fi nancial viability of national welfare schemes through the 
restriction of the potential circle of benefi ciaries. For this purpose, Member States 
avail themselves of various restrictive criteria to make the entitlement to benefi ts 
dependent on residence requirements, 37  on the fact of being a child of a migrant 
worker, 38  on the country in which studies have been accomplished, 39  on specifi c 
features of the quality or length of the studies to be pursued, 40  or on the length 



82 Iglesias Sánchez and Acosta Arcarazo

 41         Case C-367/11    Prete    EU:C:2012:668   .  
 42      Eg in Cases C-224/98  D ’ Hoop  (n 39); C-138/02  Collins  (n 4); C-258/04  Ioannidis  (n 38); C-367/11 

 Prete  ibid. Nonetheless, integration into society should also play a role for jobseekers; see, eg, the 
Opinion of      AG   Cruz Villal ó n    in   Prete    EU:C:2012:501    at point 39:   ‘ Among the objectives legitimately 
pursued by States, the Court emphasised in that judgment the existence of  “ a connection between per-
sons who claim entitlement to such an allowance and its employment market [that of the host Member 
State] ” . Consequently, the case-law allows a host State to require job seekers from other Member States 
to demonstrate a degree of integration. This may be the integration that exists between the job seeker 
and the labour market, but it may also be the connection between the job seeker and the host society, 
whether through the existence of family or emotional ties with nationals of the host State or through 
a prolonged period of residence. ’   

 43         Cases C-209/03    Bidar    EU:C:2005:169   ; C-158/07  F ö rster  (n 37); C-11/06 and 12/06  Morgan and 
Bucher  (n 13); C-503/09  Stewart  EU:C:2011:500; C-542/09  Commission v Netherlands  (n 12); C-147/03 
 Commission v Austria ; C-523/11 and 585/11  Prinz  &  Seeberger  (n 13); C-20/12  Giersch  (n 12); C-220/12 
 Thiele Menese  (n 13) and C-359/13  Martens  (n 37).  

 44         Case C-192/05    Tas-Hagen    EU:C:2006:676   ; and Cases C-499/06  Nerkowska  and C-221/07 
 Zablocka-Weyherm ü ller  (n 36).  

 45      See ch 2 in this volume.  
 46      Case C-542/09  Commission v Netherlands  (n 12) para 69.  
 47      It is to be noted that Article 27 of Directive 2004/38 states, as a general principle, that  ‘ Member 

States may restrict the freedom of movement and residence of Union citizens and their family mem-
bers, irrespective of nationality, on grounds of public policy, public security or public health ’ . However, 
 ‘ [t]hese grounds  shall not be invoked to serve economic ends . ’   

of time of studies in the provider Member State. 41  In this regard, the most widely 
employed reasoning is that of avoiding an unreasonable burden on national wel-
fare systems through the requirement of criteria that determine the existence of 
a  ‘ real ’  or  ‘ genuine ’  link with the Member State in question — which we will refer 
to as the  ‘ integration objective ’  and which, as explained in Section V, is developing 
into an  ‘ independent objective ’ . The social or economic nature of this objective 
is widely disputed, and will be discussed below in Section III. Here, it suffi ces to 
note that the Court has accepted that it is legitimate for a State to wish to ensure 
that there exists a real link between jobseekers and the labour market of a Member 
State in order to grant them benefi ts related to access to employment, 42  to grant 
assistance only to students who are suffi ciently integrated in the society of the host 
State, 43  or to limit the obligation of solidarity to war victims that have a connec-
tion with a certain population. 44   

   III. ECONOMIC CONSIDERATIONS AS A FUNCTION OF SOCIAL OBJECTIVES ?   

 The material basis of  ‘ social ’  justifi cations is the framing of a State measure in 
terms that show that its inspirational foundations are connected to the promotion 
or protection of a social objective. This criterion is ultimately very broad and inde-
terminate, and embraces a wide panoply of considerations, which are intertwined 
with basic state functions. 45  Thus, the identifi cation and isolation of a truly social 
objective, independent from economic justifi cations — which are, in principle, 46  
excluded from being considered legitimate objectives 47  — presents signifi cant dif-
fi culties from a conceptual point of view. 
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 Among the different types of legitimate objectives enunciated in Section II, the 
objective on which Member States most often rely is the need to avoid an unrea-
sonable burden on their social assistance systems. This acceptance of economic 
justifi cations is not exclusive to the fi eld of citizenship, as  Chapter 2  in this volume 
explains. 48  However, the economic objective is not framed in purely protectionist 
terms, but is rather directly connected to a  ‘ higher ’  end. As Roth puts it, even if it 
is evident that all the elements considered can be regarded to have an economic 
component,  ‘ it should be made clear that the economic aim is not accepted as 
an end in itself, but only as  instrumental  towards safeguarding public health [or 
another social justifi cation] as the fi nal  non-economic objective  ’ . 49  

 This fl exible approach towards economic considerations, the ultimate purpose 
of which can be somehow traced back to a social aim, lends legitimacy to eco-
nomic objectives related to the fi nancial sustainability of welfare and public provi-
sion schemes. As one of the potential fi elds to help unveil the  ‘ social ideal ’  of the 
Court of Justice, Schiek has pointed to the case law aimed at  ‘ maintaining col-
lective mechanisms (for example, through insurance) for protection against risks 
such as ill health, old age, unemployment and permanent need of care, as well as 
dire poverty for other reasons ’ ; 50  that is,  ‘ public provision of social welfare in clas-
sical functions ’ . 51  This strategy, analysed in  Chapter 2 , is limited by the diffi culty 
of demonstrating in a given case the real impact of national measures on the over-
all fi nancial balance. Moreover, this reasoning bears with it the risk of becoming 
generalised to all cases in which welfare benefi ts or access to public services are at 
stake. As Advocate General Sharpston notes, the acceptance by the Court of these 
objectives as overriding reasons in the public interest  ‘ may, in part, refl ect the ines-
capable fact that every public service provided by our welfare states is dependent 
on there being suffi cient budgetary means to fi nance it ’ . 52  The need to demon-
strate a real risk for the balance and survival of the system whose sustainability is 
advanced as an objective of public policy is indeed very diffi cult to assess at the 
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stage of the determination of the legitimacy of the objective, and belongs rather 
with the analysis of the proportionality. 

 In this regard, the danger of overgeneralisation intrinsic to the reasoning of 
budgetary justifi cations has materialised through its acceptance in secondary leg-
islation. Indeed, the budgetary objective is explicitly acknowledged by the legisla-
tor through the conditions laid down in Articles 7 and 14 of Directive 2004/38, 
according to which Union citizens who do not have worker or self-employment 
status must have suffi cient resources, as well as by the derogations enshrined in 
Article 24(2) of the Directive. In  Brey , the Court underlined that the fi rst of these 
provisions is precisely intended  ‘ to prevent such persons becoming an unreason-
able burden on the social assistance system of the host Member State ’ , which is 
based  ‘ on the idea that the exercise of the right of residence for citizens of the 
Union can be subordinated to the legitimate interests of the Member States [such 
as] the protection of their public fi nances ’ . 53   

   IV. TOWARDS A COMMUNITARIAN APPROACH TO SOLIDARITY ?  THE 
CENTRALITY OF INTEGRATION REQUIREMENTS  

 Despite the clear acceptance of the  ‘ fi nancial objective ’  through legislation and 
case law, the legitimacy of budgetary considerations often comes coupled with the 
expression of the desire of Member States to require proof of a certain degree of 
integration or a genuine connection with their societies. Indeed, national meas-
ures aimed at ensuring a certain degree of integration into or a link with the soci-
ety of a Member State have commonly been put forward as a means to allow for a 
reasonable limitation of the circle of benefi ciaries, with the ultimate (legitimate) 
goal of avoiding an unreasonable burden on the national welfare system. There-
fore, initially, the notion of integration was a function of the fi nancial soundness 
objective. This formulation was explicitly put forward in  Bidar , where the Court 
stated that, with regard to non-economically active citizens, 

  it is permissible for a Member State to ensure that the grant of assistance to cover the 
maintenance costs of students from other Member States does not become an unreason-
able burden which could have consequences for the overall level of assistance which may 
be granted by that State. 54   

 It is for this reason that it was legitimate to limit the benefi t in question only to 
those students  ‘ who have demonstrated a certain degree of integration into the 
society of that State ’ . 55  According to this formulation, the fi nal objective, which is 
considered as justifi ed by the Court, is precisely to prevent negative consequences 
for the overall level of assistance in the State concerned. For this purpose, the State 
may use the  ‘ integration link ’  as an instrumental connector, which may help to 
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limit the potentially large number of individuals that may claim assistance. Thus, 
in purely conceptual terms, the existence of an  ‘ integration link ’  would not be con-
sidered in itself as an overriding reason in the public interest, but it would merely 
constitute the content of a type of measure that may help to attain the actual 
objective of preserving the fi nancial sustainability of a welfare scheme. 56  

 Nevertheless, this functional approach to integration requirements has disap-
peared in other cases, giving the impression that a new and independent legitimate 
objective has emerged. The progressive autonomy of the requirement of  ‘ a cer-
tain degree of integration ’  can be traced back to the cases concerning job seekers, 
where the notion of a  ‘ real link with the employment market ’  was fi rst developed 
( D ’ Hoop ,  Collins ,  Ioannidis  and  Prete ). 57  In all these cases, the  ‘ integration link ’  is 
considered  in itself  as a justifi cation, without expressing the underpinning  ‘ fi nan-
cial balance ’  objective. In the same vein, the case law concerning benefi ts for war 
victims also expresses the national wish to limit the obligation of solidarity to 
those victims who had links with the concerned population as a legitimate and 
objective consideration of public interest, without considering its actual incidence 
in the fi nancial sustainability of such a scheme. 58  This evolution of the  ‘ integra-
tion ’  or the  ‘ real link ’  criterion towards the status of an independent  ‘ legitimate 
objective ’  seemed to have reached completion in  Stewart , a case concerning the 
refusal by the British authorities to grant a short-term incapacity benefi t to a Brit-
ish national living in Spain. In its ruling, the Court referred to two apparently 
different objectives. On the one hand, the fi rst concern was to establish a genuine 
link between the claimant and the Member State. On the other hand, the sec-
ond objective, presented distinctly, was  ‘ to preserve the fi nancial balance of the 
national social security system ’ . 59  

 This debate came once more to the fore in  Prinz , where Advocate General 
Sharpston discussed the interpretative possibilities of the integration requirement 
as a means to achieving the economic objective  or  as an objective in itself. In this 
sense, she explicitly posited the need to clarify whether the integration objective 
constitutes a  ‘ separate legitimate objective capable of justifying a restriction on 
the right of freedom of movement ’ ; whether both objectives  ‘ represent interests 
that are linked and that should therefore be considered as part of a single objec-
tive ’ ; or whether the degree of integration criterion is  ‘ merely a means to achieve 
the economic objective ’ . 60  Indeed, as the Advocate General explains, the need for 
clarifi cation arises out of the fact that this confusion projects into the assessment 
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of proportionality of measures (as we will see in Section V):  ‘ [t]he ambiguity as 
to whether a restriction such as the residence requirement contained in the three-
year rule can be justifi ed on the basis of the economic objective or the integration 
objective appears to have resulted in false logic when it comes to assessing the 
proportionality of such a restriction. The Member States appear to invoke the eco-
nomic objective in order to justify a restriction but then submit that the measure 
is proportionate by reference to the integration objective ’ . 61  

 Despite the apparent evolution towards an autonomous and fully fl edged inte-
gration objective, the judgment of the Court in  Prinz  seemed to have reinstated the 
validity of the fi nancial requirement as the underpinning goal of the integration 
objective:  ‘ in order to ensure that the grant of assistance to cover the maintenance 
costs of students from other Member States does not become an unreasonable 
burden which could have consequences for the overall level of assistance which 
may be granted by that State ’ , it is legitimate for Member States to grant such 
 ‘ assistance only to students who have demonstrated a certain degree of integration 
into the society of that State ’ . 62  However, again, in the recent case of  Martens , 63  also 
concerning students who claim portable benefi ts against their state of nationality, 
Member States argued exclusively in terms of integration, and the Court did not 
consider underlying fi nancial considerations, acknowledging the virtue of inte-
gration as an objective in itself. These cases demonstrate the ductile nature of inte-
gration considerations, which can be used as an objective on its own, and/or at the 
same time, as a privileged proxy for fi nancial objectives. 

 The idea of integration as an autonomous objective extends to the regulatory 
framework of Directive 2004/38, as can be induced from the Court ’ s reasoning 
in  F ö rster . 64  In this case, despite the fact that the Directive was not applicable 
 ratione temporis , the Court declared that a condition of fi ve years ’  uninterrupted 
residence — which coincides with the length of residence that leads to the acquisi-
tion of permanent residence, provided for in the Directive, with regard to study 
and maintenance grants — was appropriate for the purpose of guaranteeing that 
the applicant for the maintenance grant at issue was integrated into the society 
of the host Member State and did not go beyond what was necessary in order to 
attain that objective. Therefore, following this rationale, we can also identify the 
same  ‘ integration philosophy ’  in Article 24(2) of Directive 2004/38. 

 Finally, and to close the circle, the  ‘ integration objective ’  has also been intro-
duced in cases concerning economically active citizens. The Court was very careful 
in  Commission v Netherlands  to rule out the possibility of applying justifi cations 
based on unreasonable fi nancial burdens in cases where the rights of workers are 
at stake. 65  However, even though the Court insisted on the differences between 
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student cases per se (particularly,  Bidar  and  F ö rster ) and cases concerning students 
who are the children of migrant workers, it went on to state that the Member 
States ’  power to require nationals of other Member States to show a certain degree 
of integration is not limited to situations in which the applicants are economi-
cally inactive. 66  The Court found that the existence of a residence requirement to 
prove the required degree of integration is  ‘ in principle ’  inappropriate when the 
persons concerned are migrant workers or frontier workers. 67  The Court explains 
why workers are deemed to be integrated — they pay taxes so they contribute to the 
fi nancing of social policies. 68  As a consequence, fi nancial considerations, medi-
ated through the universalised requirement of integration, are fully applicable to 
economically active citizens, but the need for their examination in a given case is 
waived,  ‘ in principle ’ , by the  ‘ rebuttable presumption ’  69  that the exercise of eco-
nomic activities entails an acceptable level of integration. 70  Indeed, in  Giersch , the 
Court followed the approach in  Hartmann and Geven  –   the  ‘ game changer ’  case for 
frontier workers 71  — where it had stated that  ‘ the frontier worker is not always inte-
grated in the Member State of employment in the same way as the worker who is a 
resident in that State ’ . 72  As a result, no European citizen is absolutely immune from 
the consideration of their level of integration, but different degrees of integra-
tion demonstrated by different means, and with regard to different kinds of ben-
efi ts, are required for the various categories of (thus far) workers, migrant student 
citizens, students who are the children of migrant workers, students who are the 
children of frontier workers, and home State students who want to study abroad. 

 Recourse to integration may seem logical in this connection. Through this case 
law,  ‘ [the Court] has conceded that fi nancial and social realism make it unavoid-
able that some benefi ts are only available to society ’ s  “ members ” ; that is, to those 
with  “ a certain degree of integration ”  in that society ’ . 73  Certainly, this rationale 
seems to establish some kind of rule of reason based on the connection of indi-
viduals with a society in order to make them deserving of the protection of the 
State, transforming the very nature of the formerly quasi-economic objective into 



88 Iglesias Sánchez and Acosta Arcarazo

 74      On this discussion, see       K   Lenaerts   ,  ‘  European Union Citizenship, National Welfare Systems and 
Social Solidarity  ’  ( 2011 )  18      Jurisprudence    397    ;       C   O ’ Brien   ,  ‘  Real links, abstract rights and false alarms: 
the relationship between the ECJ ’ s  “ real link ”  case law and national solidarity  ’  ( 2008 )  33      EL Rev    643    .  

 75      On this debate,       D   Thym   ,  ‘  The Elusive Limits of Solidarity :  Residence Rights of and Social Benefi ts 
for Economically Inactive Union Citizens  ’  ( 2015 )     CML Rev    17    . For this debate in the fi eld of the com-
mon migration policy,       K   Groenendijk   ,  ‘  Legal Concepts of Integration in EU Migration Law  ’  ( 2004 ) 
 6      European Journal of Migration and Law    111    .  

an objective that seems to foster a communitarian notion of solidarity. Thus, the 
idea of making solidarity coextensive to those with substantial links to a commu-
nity departs from the functional legitimate objective of safeguarding the fi nancial 
balance of welfare systems, to introduce considerations of membership and wor-
thiness. All in all, the underlying idea is that the  ‘ link ’  is considered as an element 
that makes foreigners  ‘ comparable ’  to citizens. 74  

 However, the central role of integration in the justifi cations debate transforms 
the whole rationale that underlies the principle of inter-State equal treatment as 
the paramount vehicle to achieve the integration of free movers. If, traditionally 
in free movement law, integration of the migrant citizen in the host State is con-
sidered as the ultimate objective of equal treatment, the emergence of integration 
as a legitimate objective entails that equal treatment is an entitlement to be only 
granted to those who have already previously integrated. 75  As a result, the central 
role of the notion of  ‘ integration ’  reinstates European citizens in their quality of 
 ‘ foreigners ’ .  

   V. PROPORTIONALITY ASSESSMENT: THE ROLE OF INTEGRATION AND OF 
DIRECTIVE 2004/38  

 Despite the openness of the Court towards objective considerations of social con-
tent, and notwithstanding the pervasiveness of integration considerations, the 
number of citizenship cases where the Court has accepted a national measure as 
appropriate and necessary is signifi cantly low. Among the examined cases falling 
into the categories enunciated in Section II of this chapter, the Court has declared 
State measures proportionate to the  ‘ organisational ’  objective in only one case: 
in  De Cuyper , the residence requirement for unemployment benefi ts was found 
to be appropriate and necessary to fulfi l the need to monitor the employment 
and family situation of unemployed persons. As to  ‘ integration ’ -related objectives, 
in  Collins , the Court found the residence requirement as appropriate to prove 
the connection with the labour market for a jobseeker ’ s allowance, but it left the 
appreciation of the necessity of the measure to the national court. In  F ö rster , the 
Court considered a residence requirement of fi ve years as proportionate to achieve 
the objective of granting maintenance assistance only to integrated students, in 
light of Directive 2004/38. 

 As a result, it is evident that the more rigorous assessment in the propor-
tionality stage countervails the openness that the Court has shown towards the 
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 consideration of the legitimacy of State objectives and constitutes a development 
that can be observed with regard to the four freedoms more generally too. 76  In this 
connection, the intensity of review varies according to the pervasiveness of EU 
competences with regard to a given matter, 77  and  ‘ areas of particular sensitivity 
tend to attract a less intensive degree of review ’ . 78  

 The following discussion focuses on the different stages of the proportionality 
analysis in citizenship cases and, in particular, on the diffi culties that arise out 
of an  ‘ integration link ’  as either a means towards an economic objective or as an 
objective on its own, and on the impact of Directive 2004/38 in the practice of 
justifi cations. 

   A. Appropriateness Assessment  

 The assessment of appropriateness relies on the consistency of State arguments 
with their purported objective. At this stage, the Court unmasks vague arguments 
or disingenuous claims, showing that the objective justifi cations put forward by 
States, even if legitimate, are not really driving the contested measure. The Court 
analyses the inspiring rationale of the measures, sometimes taking into account 
the  travaux pr é paratoires , 79  but also their actual connection with the objective in 
connection with which Member States try to justify the restrictive measure and the 
suitability of the methods applied in order to achieve it. 

 Often, the Court exposes clear cases of inconsistency between the purported 
legitimate objective and the measure at issue, even showing that some measures 
run counter to the goals alleged. For example, in  Pusa , the Court found that the 
measure defended by Finland (calculation of pension subject to attachment, 
without taking into account taxes paid in another Member State) ran counter to 
the objective of guaranteeing the debtor a minimum income. 80  In  Morgan and 
Bucher , the Court found that the  ‘ fi rst-stage studies ’  condition was not appropriate 
either to prevent the duplication of entitlements or to ensure that students com-
pleted their courses in a short period of time (thus contributing to the fi  nancial 
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equilibrium of the education system): the condition could even bring about an 
increase in the overall duration of studies and was therefore inconsistent with 
the stated objective. In the same vein, in  Elrick , the Court stated that it was not 
clear how the objective of subsidising only courses studied abroad which improve 
students ’  chances on the labour market could be attained by requiring that the 
course in question be of at least two years ’  duration, irrespective of the nature 
and the content of the course, whereas a course that did not satisfy this condition 
was subsidised when it was studied in Germany. 81  In  Zablocka-Weyherm ü ller , the 
requirement of domicile in specifi c Member States with regard to benefi ts granted 
to surviving spouses of war victims was also considered as not meeting the objec-
tive of providing suitable benefi ts, taking into account the differences in costs of 
living, income, and average level of available social benefi ts. 82  

 The assessment of the appropriateness of measures that attempt to ensure the 
 ‘ integration ’  objective presents some diffi culties nonetheless, the notion of inte-
gration being a highly subjective concept. Indeed, the diffi culties relating to the 
 ‘ integration objective ’  are common to the diffi culties of assessing the impact 
of a national measure that aims at pursuing social objectives infl uencing the 
behaviour of citizens or economic operators. In this fi eld, the Court is called to 
engage in a sociological analysis, where the line between objective factors and 
subjective assumptions is often diffi cult to draw. For example, in  Giersch , a case 
regarding frontier workers, with regard to a State where this reality is of utmost 
importance — and where the composition of the population makes it a very partic-
ular laboratory of European integration — the Court upheld the assumption that 
students already resident in Luxembourg are more likely to come back, with the 
result that a residence condition is considered as appropriate to attain the objec-
tive of increasing population with university studies. 83  In this regard, it could be 
argued that reliance on a purely economic objective would somehow facilitate an 
 ‘ empirical ’  assessment of the suitability of certain measures to impact on state 
fi nances, so as to prove appropriateness vis- à -vis the justifi ed goal of avoiding 
unreasonable burdens. Nonetheless, this would lead to complex assessment of 
national budgets, which in turn opens important questions on the position of 
courts to carry out assessments of economic policy. 84  In a way, reliance on the 
 ‘ genuine link ’  or integration objective as an independent concept allows the Court 
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to bridge these complexities. However, the complexities intrinsic to an examina-
tion of the appropriateness of a given measure, in order to show a real connection 
or a suffi cient degree of integration, should not be underestimated. The need for 
careful consideration of all the elements in play in the circumstances of the case 
will often entail that the most adequate stage to carry out this analysis will be the 
examination of the necessity of the measure. 

 The assessment of necessity and appropriateness can, however, appear as some-
how blurred when it comes to proving the proportionality of State measures with 
regard to the integration objective. The thin line between the tests is shown in two 
cases concerning residence requirements with regard to a benefi t and a pension 
for civilian war victims. On the one hand, in  Nerkowska , the Court observed that 
a residence requirement constituted a criterion capable of showing that there is a 
connection with the society of the Member State, but that this requirement went 
beyond what was necessary to attain the objective of preserving the obligation of 
solidarity to those with links to Polish society. On the other hand, in  Tas-Hagen 
and Tas , the Court stated that the condition that a national of a Member State 
should be resident in that Member State at the specifi c time of the application for 
a benefi t was not appropriate to the legitimate objective put forward, since it was 
not a satisfactory indicator of the degree of attachment to the population of the 
Netherlands. In the same vein, in  Stewart , the Court established that a condition 
of presence in the territory of the Member State at the time of application for an 
invalidity benefi t was appropriate neither to establish a genuine link nor to the 
objective of fi nancial balance of the national social security system. Following the 
reasoning of these cases, it seems that the justifi cation put forward is to be rejected 
at the appropriateness step only in cases where the requirement in question is 
absolutely disconnected from its capability of proving any degree of integration. 
Indeed, from these cases, we can draw the conclusion that requirements of resi-
dence or presence which are not durational, but that merely refer to a point in 
time, are not an appropriate proxy for integration.  

   B. Necessity Assessment  

 Whatever the conceptual classifi cation of integration might be — as a privileged 
proxy for the fi nancial objective or as an independent objective — it often serves as 
the reference for the necessity assessment of the measure. For example, despite the 
fact that the Court found in  Prinz  that the objective pursued was the avoidance of 
an unreasonable burden to public fi nance, the reasoning devoted to the analysis 
of appropriateness and necessity in this judgment does not reveal a consideration 
of the actual fi nancial impact of the measures at issue, but rather examines the 
proportionality of the residence requirement as a connector to German society. 
As this case highlights, in both instances (when integration works as a proxy for 
the fi nancial objective, or as an objective on its own), the practical implications 
are similar: the centrality of integration considerations spares Member States the 
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need to demonstrate the real impact of the granting of a particular benefi t on 
the sustainability of welfare fi nances. This point has already been put forward by 
Advocate General Sharpston, in her Opinion in  Commission v the Netherlands . She 
warned that a superfi cial reading of the case law on the  ‘ integration requirements ’  
might be read as indicating that: 

  Member States can set a residence requirement, irrespective of whether its purpose is to 
ensure that making available a social advantage does not adversely affect the stability of 
its public fi nances or the pursuit of any other legitimate objective justifi ed by overriding 
reasons of public interest. On that basis, Member States might seek to justify less favour-
able treatment of (both economically active and inactive) EU citizens in terms of social 
policy (integration) by applying access criteria such as length of residence, marital and 
family status, language, diplomas, employment, and so forth, without ever explaining 
why the availability of a social benefi t should be limited in that way. 85   

 Against this background, and having in mind the central role that integration has 
acquired in the practice of social justifi cations, it is of utmost importance to defi ne 
an EU law approach to this concept that would rationalise its use as a proxy or 
as a legitimate objective, without falling into purely subjective considerations. In 
this regard, the case law of the Court of Justice already provides for some useful 
indicators. 

 In the fi rst place, it has to be noted that the necessity test is not met when a 
national measure makes it impossible for a citizen of the Union to have access to 
the benefi t at issue under any circumstances and notwithstanding his real level of 
integration. This was the case in  Bidar , since students were excluded by the rele-
vant national legislation from ever being regarded as legally  ‘ settled ’  in the national 
territory. 

 In the second place, the necessity of a measure will be examined having in mind 
alternative regulatory approaches. For example, in  Schwarz and Gootjes-Schwarz , 
the Court found that the refusal of a tax relief for school fees incurred in other 
Member States was not necessary, since less stringent methods than refusing the 
tax advantage altogether could be found. 86  In this regard, it has to be noted that 
the assessment of the possible less restrictive measures that would be suitable to 
attain the legitimate objective is gaining importance. The parties, and the Court, 
often engage in legal creativeness in this regard, suggesting to Member States 
what they could do instead. This analysis closely follows the nature of the benefi t 
scheme at issue. For example, with regard to measures pursuing  ‘ organisational 
objectives ’ , in  de Cuyper , the Court rejected that less restrictive means, such as the 
production of certifi cates, would meet the need to monitor compliance with the 
requirements for the retention of the entitlement to unemployment benefi ts; 87  
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however, in  Nerkowska  the Court enumerated several alternative measures that 
could lead the Member State to attain the legitimate objective of verifying that 
the recipient continues to satisfy the conditions for the grant of the benefi t. 88  In 
another case, where the  ‘ behavioural ’  social objective was to increase the propor-
tion of residents holding higher education degrees, the creative legal reasoning of 
the Court went as far as to put forward the possibility of making student fi nance 
conditional upon the return to work and residence of the claimant in the Member 
State granting the aid. 89  

 With regard to the  ‘ integration objective ’ , in the majority of cases in which the 
States put forward measures that allegedly attempted to ensure the existence of a 
real connection with the employment market or with the society of that State, the 
Court found that they went beyond what was necessary to attain the objective. 
At this point, instead of identifying less stringent measures, the Court often fi nds 
that the measures adopted were too general and exclusive or unduly favoured one 
element to the exclusion of other representative elements relevant to determining 
a certain level of integration. Indeed, when national law treats a single element as 
the only possible criterion to demonstrate a  ‘ real link ’  with that society, it is bound 
to fail and be deemed disproportionate by the Court. 90  It was Advocate General 
Geelhoed who fi rst verbalised this in his Opinion in  Bidar . Indeed, when discuss-
ing the criteria and conditions that Member States could impose in order to be 
eligible for social assistance, he insisted that 

  it should also be possible to apply them with suffi cient fl exibility to take account of the 
particular individual circumstances of applicants, where refusal of such assistance is 
likely to affect what is known in German Constitutional law as the  ‘ Kernbereich ’  or the 
substantive core of a fundamental right granted by the Treaty, such as the rights con-
tained in Article 18 (1) EC [Article 21 (1)TFEU]. 91   

 This approach can be traced back to the early cases on EU citizenship, such as 
 Baumbast , 92  and can consistently be found in rulings regarding economically 
inactive citizens (students and jobseekers) when States relied on a sole condition 
(place of the diploma of education in  D ’ Hoop  and  Ioannidis ; the fi rst stage studies 
condition in  Morgan and Bucher ; or the six years of studies condition in  Prete ). For 
example, in  Morgan and Bucher , the Court considered that it was disproportionate 
not to take into account the fact that the applicants had been raised in Germany 
and completed their schooling there, regardless of the fact that they had not com-
pleted at least one year of their university course in Germany. 93  As Dougan argues, 
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 96      Case C-503/09  Stewart  (n 13) para 101.  
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country nationals. In the case of  Dogan  (C-138/13 EU:C:2014:2066), which concerned family reunifi -
cation rights for a Turkish national, the Court found that proportionality was not respected because 
 ‘ the absence of evidence of suffi cient linguistic knowledge automatically leads to the dismissal of the 
application for family reunifi cation without account being taken of the specifi c circumstances of each 
case ’  (para 38).  

 100      M Dougan,  ‘ Expanding the Frontiers of Union Citizenship ’  (n 96) 162.  

 Morgan and Bucher  is important in two respects. First, there is a clear instruction 
 ‘ to take into account the claimant ’ s individual circumstances ’ ; second, Member 
States  ‘ are obliged in all cases to give appropriate weight to both economic and 
non-economic links with the national community ’ . 94  

 Nonetheless, the diffi culties attached to some of these judgments derive from 
the fact that the Court does not mention what these other elements might be, but 
it merely determines  ‘ negatively  …  the legislative means which is overbroad and 
too exclusionary with regard to attaining ’  the particular objective. 95  Useful guid-
ance can be found in recent cases that examine the denial of certain benefi ts to a 
State ’ s own nationals due to the introduction of residence or past residence condi-
tions. Remarkably, in  Stewart , the Court stated that a condition of past presence 
for access to invalidity benefi ts was too exclusive in nature, and pointed at other 
elements to establish that connection: the relationship between the claimant and 
the social security system; family circumstances (in this case, a person dependent 
on parents who are retired but had worked in that Member State); the fact of hav-
ing been present in that Member State for a signifi cant part of the claimant ’ s life; 
and, why not,  nationality . 96  This holistic approach to integration is confi rmed in 
 Prinz , where the Court established that some students that do not fulfi l a require-
ment of uninterrupted residence for three years may be nonetheless connected to 
German society, particularly  ‘ where the student is a  national  of the State concerned 
and was educated there for a signifi cant period or on account of other factors 
such as, in particular, his family, employment, language skills or the existence of 
other social and economic factors ’ . 97  In the same vein, the Court has emphasised in 
 Martens  the need  ‘ to take account of other factors which may connect such a stu-
dent to the Member State providing the benefi t, such as the  nationality  of the stu-
dent, his schooling, family, employment, language skills or the existence of other 
social and economic factors ’ . 98  

 All in all, it can be stated that the Court looks at the overall situation of the 
person involved, amounting to what can be referred to as a  ‘ personalized analysis 
of proportionality ’  99  (a method that has been labelled by others as  ‘ the personal 
circumstances approach ’ ). 100  As a result, it has become clear that the Court tends 
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 101      Opinion of      AG   Kokott    in  Case C-287/05    Hendrix    EU:C:2007:196    point 73.  
 102      Opinion of AG Mazak in Case C-158/07  F ö rster  point 130.  
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to emphasise the importance of individually assessing the circumstances of the 
person concerned, among which nationality is also positively considered. 

 Nonetheless, it has also been argued that this personalised analysis of pro-
portionality may lead to problems concerning legal certainty. Advocate General 
Kokott has expressed some anxieties in this regard: within the context of mass 
administration with a large number of applications from individuals,  ‘ it must be 
considered legitimate to rely solely on the criterion of place of residence even if in 
individual cases, for example with regard to frontier workers, other factors might 
also play a role ’ . 101  This type of reasoning seems to have played an important part 
in  F ö rster , where the Court, referring to Directive 2004/38 — which was not appli-
cable to the case — stressed the legal certainty and transparency provided by a 
fi ve-year residence requirement. This was not, however, the view of the Advocate 
General, who concluded that such a blanket rule would be disproportionate. 102  In 
Nic Shuibhne ’ s view, this ruling exemplifi es the tension between achieving  ‘ maxi-
mum certainty ’  versus obtaining  ‘ maximum justice ’  through scrutiny of the pro-
portionality of the measure. 103  This dilemma constitutes the central challenge for 
the interpretation and application of Article 24(2) of Directive 2004/38.  

   C. Proportionality and Directive 2004/38  

 Beyond the gains in legal certainty, the impact of Directive 2004/38 is highly con-
troversial, with Article 24(2) establishing that host Member States are not obliged 
to confer either social assistance during the fi rst three months of residence (or 
the longer period provided for jobseekers) or, prior to acquisition of the right of 
permanent residence, maintenance aid for students. The constitutionality of the 
requirements imposed by secondary law on the free movement of citizens who are 
not economically active, and their submission to the principle of proportional-
ity, has haunted free movement law since the 1990s residence directives. 104  This 
debate was intensifi ed by Directive 2004/38, which modifi ed the rules affecting 
the way in which States can derogate from the equal treatment principle regard-
ing access to social benefi ts. It is well known that this derogation is at odds with 
the genuine integration test put forward by  Bidar , and developed thereafter, since 
it merely takes into account one element (that of duration of residence) to the 
exclusion of other possible important elements. Here, secondary law abandons 
the traditional view according to which  ‘ conditions relating to residence are, as a 
matter of principle,  “ suspect ”  under EU law ’ . 105  
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 The endorsement that Article 24(2) of the Directive received in  F ö rster  entails 
a radical revision of the approach to proportionality in this fi eld, leading to the 
result that one sole condition of residence is appropriate and necessary to ensure 
the existence of a  ‘ genuine link ’ , giving rise to a long-standing discussion of the 
effects of legislation on the constitutional interpretation of the Treaty. The judg-
ment in  Vatsouras and Koupatantze  did not put an end to this controversy, since the 
audacious solution in that case was focused on the fi nding that fi nancial benefi ts 
intended to facilitate access to the labour market  ‘ cannot be regarded as constitut-
ing  “ social assistance ”  within the meaning of Article 24(2) of Directive 2004/38 ’ . 106  
However, that case already pointed at the need to read the derogation enshrined in 
this provision in accordance with the free movement provisions of the Treaty. 107  

 As a result, it appears that the analysis of restrictions to equal treatment that 
fall within the category of the derogation provided for by the Directive are not 
subject to the traditional approach to social justifi cations. This entails a clear-cut 
fragmentation regarding the possibility of taking into account particular personal 
circumstances of citizens, and confers a very different value on residence require-
ments, which does not seem justifi ed on objective differences. Granted, the exclu-
sion of residence requirements with regard to migrant or border workers (or their 
children) can be regarded as self-evident, 108  due to the established approach to 
economic free-movers (whose need to  prove  actual social integration is forfeited). 
However, the application of Article 24(2) of the Directive has fragmented the regime 
applicable to citizens on the same position on the basis of nationality. Indeed, in 
as much as Directive 2004/38 only governs EU citizens who reside in the territory 
of a Member State the nationality of which they do not enjoy, 109  the general — and 
personalised — approach to justifi cations and proportionality will still apply with 
regard to those who claim benefi ts towards their Member State of nationality, as 
 Prinz and Seeberger ,  Thiele Meneses ,  Morgan and Butcher  or  Martens  highlight. 110  In 
a globalised educational system, it is not surprising that Member States also apply 
the idea of the  ‘ genuine link ’  to their own nationals, even though, by defi nition, 
they should be regarded as having a legitimate connection. In this regard, the Court 
has consistently considered that a sole residence requirement is not proportionate 
when it comes to assessing the entitlement to benefi ts of home State students. 111  
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 These developments leave those who fall within the exceptions of Article 24(2) 
of Directive 2004/38 in a situation of isolation from the consideration of their 
real circumstances and from their actual degree of integration in a given society. 
In this connection, the reintroduction of a proportionality assessment within the 
application of Article 24(2) has been a topic for discussion since the adoption of 
the Directive, as the Opinion of Advocate General Geelhoed in  Bidar  makes evi-
dent. 112  The consolidation of a thorough integration examination in cases where 
EU citizens claim benefi ts against their own State speaks for the reintroduction 
of a proportionality assessment, taking into account the particular circumstances 
at issue, in the interpretation and application of Article 24(2) of the Directive. 
Indeed, such an approach would be suitable to reconcile this provision with the 
consistent approach to justifi cations under the Treaty, having in mind that  ‘ legis-
lation can shape the exercise of the primary free movement rights, but it cannot 
go as far as to undermine the very existence of those rights ’ . 113  Such an approach 
would, moreover, make possible a more coherent and equitable approach to the 
real link or integration of EU free movers as a criterion suitable to determine 
access to benefi ts notwithstanding the direction of their movement and the State 
with regard to which they intend to make their claim. 

 In this regard, we have to welcome the development in  Brey , a case concern-
ing access to a complementary supplement to a retirement pension for a German 
national residing in Austria for less than three months. The Court found incom-
patible with EU law a  ‘ mechanism whereby nationals of other Member States who 
are not economically active are automatically barred by the host Member State 
from receiving a particular social security benefi t, even for the period following 
the fi rst three months of residence referred to in Article 24(2) of Directive 2004/38 ’  
since it did not  ‘ enable the competent authorities of the host Member State, 
where the resources of the person concerned fall short of the reference amount 
for the grant of that benefi t, to carry out — in accordance with the requirements 
under, inter alia, Articles 7(1)(b) and 8(4) of that directive and the principle of 
proportionality — an overall assessment of the specifi c burden which granting 
that benefi t would place on the social assistance system as a whole by reference to 
the personal circumstances characterizing the individual situation of the person 
concerned ’ . 114  

 However, the judgment of the Grand Chamber in  Dano  has not followed this 
approach. There, the Court ruled that Article 24(1) of Directive 2004/38, read in 
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conjunction with Article 7(1)(b), did not preclude national legislation excluding 
certain non-contributory benefi ts — generally awarded to nationals in the same 
position — from citizens of other Member States in so far as they did not have a 
right of residence under the Directive. By referring to the fulfi lment of the residence 
conditions of Article 7(1)(b) as a prerequisite to being able to avail oneself of the 
equal treatment principle, the Court shied away from any specifi c consideration 
of the integration link. 115  This response entails that a direct connection between 
reliance on the welfare system of the host State, the absence of suffi cient resources, 
and losing the right of residence — which had been carefully and long avoided in 
the previous case law — has been established. The current economic and political 
climate and the very specifi c circumstances of the  Dano  case are nonetheless very 
relevant factors to understanding this outcome. 116  The implications of  Dano  for 
jobseekers, pensioners or students are yet to be ascertained. 117  In this regard, the 
Opinion of Advocate General Wathelet in  Alimanovic  signals a development in 
the direction of reintroducing a  ‘ genuine link ’  approach in the interpretation of 
the derogation contained in Article 24(2) of Directive 2004, since it states that it is 
contrary to EU law and to the principle of equal treatment to exclude automati-
cally an EU citizen from a social assistance benefi t beyond a period of involuntary 
unemployment of six months  ‘ without allowing that citizen to demonstrate the 
existence of a genuine link with the host Member State ’ . 118    

   VI. CONCLUDING REMARKS AND FUTURE PERSPECTIVES  

 In light of the evolution of the case law on access to benefi ts, the practice of jus-
tifi cations has entailed, for a considerable time already, a learning process for the 
Member States. In the particular fi eld of social justifi cations in citizenship cases, 
the impact of European integration is destined to lead progressively to a transfor-
mation of the assumptions that underlie national rules governing access to grants 
and social benefi ts. Member States are required to take into account a different 
community of citizens as a reference point, namely, to consider that a part of the 
population may be fl uctuant in a free area that escapes the jurisdiction of a given 
State. This places the national legislator in a situation similar to a Rawlsian  ‘ veil 
of ignorance ’ , in which legislation has to be produced for a citizen whose concrete 
circumstances cannot be discerned in advance. 
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 It is also clear that this debate has an enormous impact on the capabilities of 
Member States in defi ning the rights of their citizens and in incentivising certain 
types of social outcomes. Somek analyses from this perspective the Austrian sys-
tem of access to university, which was declared incompatible with the Treaty in 
 Commission v Austria . 119  In this case, the Court pointed to an interesting conclu-
sion: States cannot any more design generous schemes for their own nationals at 
the expense of excluding other EU citizens. Generosity has to be coupled with pos-
sibilities of access determined by fair criteria for all members of a supranational 
society. As a consequence, access to benefi ts and grants has to be designed not only 
for the  ‘ traditional ’  citizen, born and raised within the national system, but also 
for the potential incoming free mover, as well as for the  ‘ abandoning national ’ , all 
of them European citizens. This pushes the State towards solutions that overcome 
the communitarian preconception of traditional assumptions inspiring the deter-
mination of benefi ciaries of welfare payments, and brings it to legislate on the 
basis of objective considerations of fairness with regard to the multifarious ways 
in which an EU citizen can deploy a link to a given State. 

 In this context, the generalisation of the notion of the  ‘ real link ’  or  ‘ suffi cient 
connection ’  as the concept of reference to assess the appropriateness and necessity 
of national measures restricting access to certain benefi ts relies on the assumption 
that any use by EU citizens of welfare resources has a potential impact on the sus-
tainability of the system, since the response given in one case will have effects on a 
potentially unlimited — or at least unforeseeable — number of situations due to the 
dynamic nature of free movement trends. The  ‘ integration approach ’  places the 
States and the Court in a situation in which they can probably escape the complex 
and burdensome evidence assessments that would accompany an examination of 
appropriateness and necessity of a measure in pure economic terms. However, it 
also inevitably leads to a more complex and detailed approach to the notions of 
 ‘ real link ’  or  ‘ suffi cient connection ’ , or  ‘ integration ’ , with conditions that are not 
necessarily clear and understandable as a place of diploma or residence require-
ment, and that oblige an assessment that is fraught with subjective elements and 
philosophical connotations. The introduction of the  ‘ integration ’  rationale in 
frontier worker cases opens the door for an even wider spectrum of argumentative 
possibilities on potentially valid connections with the society and economy of a 
Member State. Therefore, a serious refl ection on the concept of integration should 
be carried out by all relevant actors in order to set a clearer framework of reference 
for national regulatory authorities, and which could help citizens to manage their 
expectations in the course of the transnational lives they choose, in the promised 
land of free movement. 

 In this connection, the centrality of the notion of integration in the legiti-
macy analysis of State objectives, and in the assessment of the appropriateness 
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and necessity of State measures, bears challenges that should not be understated. 
Widespread recourse to integration should not amount to the use of an abstract 
tool that merely serves the escaping of complex and detailed assessment of the 
fi nancial impact of a measure. The notion of integration is complex and diffi cult 
to assess, even more in a transnational modern society under construction. The 
subjective nature of integration bears the risk of turning it into a fl uctuant notion, 
which can be relative and very vulnerable to ideological interpretations. This leads 
to a need for clear and tangible criteria, suitable to portray what integration is 
made of, and situates the debate in the sphere of the defi nition of a notion of 
integration. The case law of the Court of Justice is already engaging in this diffi cult 
task, pointing at a complex and holistic conception of integration in which the 
length of residence may play a limited role, together with other important factors 
such as family and social connections, economic activity, links to the social secu-
rity system, as well cultural and linguistic links, and even nationality. 

 Against this background, the defi nitive interpretation of Article 24(2) of Direc-
tive 2004/38 seems to be still under construction. A blind interpretation of the 
derogations contained in this provision, which does not take into account the real 
links and connections of citizens with the host Member State, would entail a sig-
nifi cant challenge to the legitimacy of the legislative construction of citizenship. 
This situation would also be somehow counterintuitive, because the Directive is 
supposed to encourage mobility and to overcome legal fragmentation between 
different groups of citizens. And yet, we see that the students who escape the scope 
of application of this Directive (those who claim the export of benefi ts from their 
own Member States to study abroad) are the ones who are getting more protection 
from the citizen ’ s right to free movement. Indeed, and interestingly, in all these 
cases —  Prinz ,  Thiele Meneses ,  Morgan and Bucher ,  Elrick ,  Martens  — the Court 
has demonstrated a particular sensitivity towards the value of nationality in the 
supranational context, operating a revalorisation of the nationality link for non-
residents towards their own Member State. 120  This was also the case in  Stewart , 
where the Court stated that a condition of past presence for access to invalidity 
benefi ts was too exclusive in nature, and pointed at other elements to establish 
that connection, particularly to that of nationality. In this connection, the role of 
nationality in the assessment of integration also deserves further consideration. 
Additionally, in  Giersch , relating to students who are children of migrant workers 
and also concerning the possibility of exporting scholarships, the Court conceded 
that students resident in a Member State are more likely to return to live in that 
State. 
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 The revalorisation of nationality in the assessment of integration and the con-
servative views on the expected mobility behaviour of citizens convey a more 
modest appraisal of the EU citizen as a mover, abandoning a mechanical 
consideration of free movement in an abstract space. The preservation of a cer-
tain link of integration as a social objective may be a useful tool in a system based 
on inter-state equality with no legal harmonisation in the social benefi ts (and 
taxation) fi elds. However, reliance on such a ductile and evolving notion makes 
it  diffi cult to fi nd a defi nitive formula or a formalistic legal arrangement. Moreo-
ver, the crystallisation of the role of integration as a legitimate objective questions 
the legislative choices made in Directive 2004/38 and makes necessary a constant 
reconsideration of the value of elements such as residence or even nationality.  

 


