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Abstract

While ‘waiting for Godot’ (the Court of Justice of the European Union) scholars have discussed at length
the contours of integration requirements in European immigration Directives. This paper contributes to
the discussion by looking at the possible European Law limits to integration conditions under Directive
2003/109. Tt begins by briefly summarising the academic debates around these conditions as well as the
role of Member States, the Commission and National Courts in their interpretation. It continues by assess-
ing the ways in which some Member States have implemented them, as well as the frequent legislative
amendments in order to make them harsher. This opens all sorts of questions, not only legal ones. It is
remarkable how, despite the rapid legislative amendments, some Member States claim a stability into
which the third-country national would have to integrate. In the last Section, the paper turns to the analysis
of the validity of certain integration conditions when confronted with general principles of Union law, such
as respect for fundamental rights, proportionality, effectiveness or non-discrimination. T will conclude with
some thoughts on what acceptable integration conditions might look like, ‘en attendant’ the final word by
Godot.

1. Prelude: The Actors in the Play

Samuel Beckett’s play En attendant Godot' follows a couple of days in the lives of two charac-
ters, Vladimir and Estragon, who are waiting for someone whose name is Godot. In the
meantime, they discuss different topics while they occupy themselves cating, sleeping,
singing or playing games. Likewise, in the last few years, scholars have conversed at length
about the integration conditions under Directive 2003/109° while waiting for Godot (the
Court of Justice of the European Union). Among other things, the negotiations that intro-

1 Samuel Beckett wrote the original version in French. Waiting for Godot is Beckett’s translation of his
own original. I will cite the English version in this paper: S. Beckett, Waiting for Godot: a Tragicomedy
in Two Acts, London: Faber and Faber 1959.

2 Directive 2003/109/EC of 25 November 2003 of the Council concerning the Status of Third country
Nationals who are Long-term Residents, O] 2004 L 16/44, 23.1.2004. Member States were required
to bring into force the necessary legislation to comply with the Directive by 23 January 2006. Five
years later all Member States had implemented it into their national legal orders. Spain was the last
one to transpose the Directive via the Ley Organica 2/2009, de 11 de diciembre, de reforma de la
Ley Organica 4/2000, de 11 de enero, sobre derechos y libertades de los extranjeros en Espana y su
integracion social, BOE 12 diciembre de 2009. This Law has been developed by its implementing
Regulations which entered into force on 30 June 2011, Real Decreto 557/2011, de 20 de abril, por
el que se aprueba el Reglamento de la Ley Organica 4/2000, sobre derechos y libertades de los
extranjeros en Espana y su integracion social, tras su reforma por Ley Organica 2/2009, BOE 30 abril
2011.
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duced these conditions in the Directive,® the possible differences between integration con-
ditions and measures,* whether they enable or inhibit in‘cegrarcion,5 the accompanying offi-
cial discourses® and the implementation in different Member States’ have been discussed. In
brief, integration conditions have been identified, categorised, compared, measured, ana-
lysed, mapped and attempted to be understood. There has been a consensus in considering
integration conditions as the main Achilles’ heel of the Directive.®

The rest of the characters in Beckett’s play are also important for our discussion. Pozzo
and Lucky, for instance, represent, in my view, the Member States (at least some of them)
and the third-country nationals. Pozzo mistreats Lucky, who carries a heavy suitcase, and
controls him with a long rope that restricts him. Lucky functions as a kind of entertainer so
Pozzo commands him to dance, think or stand up or otherwise show his compliamce.9 Some
Member States have acted in a similar way by asking third-country nationals to do different
things in order to prove they have been integrated. The rhetoric surrounding integration
has sometimes been harsh with a tendency to implement a restrictive immigration policy. 10
Interestingly, in the play Lucky becomes mute while Pozzo becomes blind, which reflects
the blindness of some Member States in introducing harsher and more ambivalent integra-

3 S. Guévremont, Vers un Traitement Iéquitable des Etrangers Extracommunautaires en Séjour Régulier. Examen
des Directives sur le Regroupement Familial et sur les Résidents de Longue Durée, Zutphen: Wéhrmann Print
Servie 2009, at p. 368-372.

4 K. Groenendijk, ‘Legal Concepts of Integration in EU Migration Law’, European Journal of Migration
and Law, Vol. 6, issue 1, 2004, p. 111-126, at p. 124.

5 8. Wallace Goodman, ‘Integration Requirements for Integration’s Sake? Identifying, Categorising and
Comparing Civic Integration Policies’, Journal of Ethnic and Migration Studies, Vol. 36, issue 5, 2010,
p- 753-772.

6 R.van Oers, E. Ersboll & D. Kostakopoulou, ‘Mapping the Redefinition of Belonging in Europe’, in
R. van Oers, E. Ersboll & D. Kostakopoulou (eds), A Redefinition of Belonging? Language and Integration
Tests in Europe, Leiden-Boston: Martinus Nijhoff 2010, p. 307-332.

7  D. Acosta Arcarazo, The Long-term Residence Status as a Subsidiary Form of EU Citizenship. An Analysis of
Directive 2003/109, Leiden-Boston: Martinus Nijhoft 2011; S. Carrera, In Search of the Perfect Citizen?
The Intersection between Integration, Immigration and Nationality in the EU, Leiden-Boston: Martinus Ni-
jhoft 2009; A. Wiesbrock, Legal Migration to the European Union, Leiden/Boston: Martinus Nijhoff
20105 R. van Oers, E. Ersboll & D. Kostakopoulou (eds), A Redefinition of Belonging? Language and In-
tegration Tests in Europe, Leiden-Boston: Martinus Nijhoff 2010.

8 K. Groenendijk, ‘The Long-Term Residents Directive, Denizenship and Integration’, in A. Baldac-
cini, E. Guild & H. Toner (eds), Whose Freedom, Security and Justice? EU Immigration and Asylum Law and
Policy, Oxford: Hart Publishing 2007, p. 429-450, at p. 442; S. Boelaert-Suominen, ‘Non-EU Na-
tionals and Council Directive 2003/109/EC on the Status of Third-country Nationals who are Long-
term Residents: Five Paces Forward and possibly Three Paces Back’, Common Market Law Review, Vol.
42, issue 4, 2005, p. 1011-1052, at p. 1023.

9 ‘POZZO: (with magnanimous gesture). Let’s say no more about it. (He jerks the rope.) Up pig! (Pause.)
Every time he drops he falls asleep. (Jerks the rope.) Up hog! (Noise of Lucky getting up and picking up his
baggage. Pozzo jerks the rope.) Back! (Enter Lucky backwards.) Stop! (Lucky stops.) Turn! (Lucky turns...)...’
S. Beckett, op.cit., see fn 1 supra, at p. 22.

10 E. Guild, K. Groenendijk & S. Carrera, ‘Understanding the Contest of Community: Illiberal Prac-
tices in the EU?’, in E. Guild, K. Groenendijk & S. Carrera (eds.) Illiberal Liberal States. Immigration,
Citizenship and Integration in the EU, Farnham: Ashgate 2009, p. 1-25, at p. 8.
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tion conditions, as will be seen below, and the contradiction this causes for principles such
as legal certainty.11

The final characters are two boys who are both timid and elusive. They come on behalf
of Godot to deliver identical messages: Godot will not come that day but might come the
day after. Thus, they are the only ones to have a direct relationship with Godot. I am obvi-
ously referring, in our EU law immigration context, to the Commission and the National
Courts who have also proven to be timid and elusive in their willingness to bring a case on
integration conditions before the Court of Justice. This might have to do with the fact that
both are well aware of how politically loaded the issue of immigration is. Indeed, Member
States have considered this arca to be an important part of their sovereignty,12 which has
added to the Commission and National Courts’ reluctance to bring cases. 13

The Commission first referred to the limits of integration measures in its 2008 Report
on the implementation of the Family Reunification Directive:

The objective of such measures is to facilitate the integration of family members. Their
admissibility under the Directive depends on whether they serve this purpose and
whether they respect the principle of proportionality. Their admissibility can be ques-
tioned on the basis of the accessibility of such courses or tests, how they are designed
and/or organised (test materials, fees, venue, etc.), whether such measures or their
impact serve purposes other than integration (e.g. high fees excluding low-income

families).'*

The Commission assured that it would launch infringement proceedings during 2009 for
non-compliance with the Directive.'” However, it has not yet initiated proceedings against
any Member State before the Court and has instead launched, following pressures from the
Dutch Government, a new debate on the Directive by publishing a green paper in Novem-
ber 2011.'¢ In fact, the Commission has been cautious in this regard and has so far initiated

11 S. Carrera & A. Wiesbrock, Civic Integration of Third-Country Nationals. Nationalism versus Europeanisa-
tion in the Common EU Immigration Policy, Brussels: Centre for European Policy Studies (CEPS) 2009, at
p- 32.

12 B. Melis, Negotiating Europe’s Immigration Frontiers, The Hague: Kluwer Law International 2001, at p.
124.

13 In the play one of the boys is afraid of Pozzo’s (Member States) whip. ‘ESTRAGON: What kept you
so late? The boy looks at them in turn, not knowing to which he should reply (...) Do you know what time it
is? BOY: (recoiling). It’s not my fault, sir. ESTRAGON: And whose is it? Mine? BOY: [ was afraid, sir.
ESTRAGON: Afraid of what? Of us? (...) VLADIMIR: I know what it is, he was afraid of the others.
ESTRAGON: How long have you been here? BOY: A good while, sir. VLADIMIR: You were afraid
of the whip. BOY: Yes, sir. VLADIMIR: The roars. BOY: Yes, sir. VLADIMIR: The two big men.
BOY: Yes, sir...” S. Beckett, op.cit., see fn 2 supra, at p. 49.

14 Commission Report, On the Application of Directive 2003/86/EC on the Right to Family Reunifica-
tion, COM (2008) 610 final, 8.10.2008, p. 7-8.

15 Ibid., p. 14.

16  European Commission Green Paper on the Right to Family Reunification of Third-Country Nationals
living in the European Union (Directive 2003/86/EC), COM (2011) 735 final, Brussels,
15.11.2011. The Commission will not possibly propose any amendments to the Directive after the
cold shoulder that other Member States have given to this proposal. These responses by the Member
States can be found at: <http://ec.europa.eu/home-affairs/news/ consulting_public/consult-
ing_0023_en.htm>.
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very few proceedings in the arca of immigration. 7 With regard to the Long-term Residence
Directive, the Commission brought the Netherlands before the Court of Justice concerning
the excessive fees levied against third-country nationals who wished to apply for a long-
term residence permit. The Court recently ruled that these fees were contrary to the prin-
ciple of effectiveness of the Directive as well as to the proportionality principle.18 In Sep-
tember 2011, the Commission presented its report on the implementation of this same
Directive. As in the case of the family reunification one, the Commission deplored its defi-
cient transposition and announced that it would make full use of its powers including
launching infringement proceeding when necessary.19 It is yet to be seen whether that will
be the case or not.

In turn, National Courts were also timid in using Article 267 TFEU to refer migration
matters to the Court of Justice.” The Cyprus Supreme Court may be mentioned as an
example of this controversial practice. In a ruling in 2008 on a question on the interpreta-
tion of Article 3 of Directive 2003/109,”" it rejected the possibility of asking the Court of
Justice for a preliminary ruling, despite the fact that it was the Court of last instance and
that the matter affected thousands of third-country nationals.? In fact, I have argued else-
where that, based on its previous jurisprudence, the Court of Justice would have probably
interpreted this matter in the opposite direction.”

Another case in which a National Court was reluctant to refer a question for a pre-
liminary ruling took place in Germany.”* The Bundesverwaltungsgericht (the highest adminis-
trative court in Germany) originally decided in March 2010 that the German language test
abroad was in conformity with Article 7(2) of the Family Reunification Directive without
any reference to the Chakroun judgment, and instead considered it to be an acte clair. A
reference for a preliminary ruling by a Dutch lower court on a similar issue reached the
Court of Justice in 2011.”* The case was unfortunately withdrawn after the Dutch govern-
ment, concerned about the effects that a ruling would have on its Immigration Law, granted

17 See for example Case C-568/10, European Commission v Republic of Austria, on the implementation of
Directive 2004/ 114/EC, the Students’ Directive, which was however removed from the register fol-
lowing Austria’s compliance.

18  Case C-508/10, European Commission v Kingdom of the Netherlands, judgment of 26 April 2012, not yet
reported, paragraphs 73 and 77.

19 Report from the Commission to the European Parliament and the Council on the application of
Directive 2003/109/EC concerning the status of third-country nationals who are long-term resi-
dents, COM (2011) 585 final, Brussels, 28.9.2011.

20 This has changed since the entry into force of the Lisbon Treaty on 1 December 2009 which allows all
national courts, including lower ones, to refer a question to the CJEU on migration matters. In fact,
there were 17 references for a preliminary ruling on migration matters in 2011, 15 out of which came
from lower Courts.

21 Cresencia Cabotaje Motilla v Republic of Cyprus through the Interior Minister and the Chief Immigration Officer,
Supreme Court Case No. 673/2006 (21 January 2008).

22 See on the case N. Trimikliniotis, Country Report: Cyprus, EUDO Citizenship Observatory: January
2010, revised April 2010, p. 17-18.

23 See on this D. Acosta Arcarazo, op.cit., see fn 8 supra, at Chapter IV. The Court of Justice will have
the opportunity to discuss this matter as a Dutch Court requested a preliminary ruling on the same
Article 3 of the Directive. See reference for a preliminary ruling from the Raad van State (Nether-
lands) lodged on 20 October 2010 — Staatssecretaris van Justitie v M. Singh (Case C-502/10).

24 German Federal Administrative Court (BVerwG), judgment of 30 March 2010, case 1 ¢ 8.09.

25  C-155/11, Imran (withdrawn)
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the applicant, almost two years after she had requested it, a residence pcrmit.26 Interest-
ingly enough, the Commission clearly stated in its opinion to the Court that is was not
possible under the Directive to refuse a residence permit to a family member on the sole
ground of failure to comply with the examination on integration abroad.”” As previously
stated, the Commission has however not initiated any infringement proceedings in that
regard to date.

Now that the actors have been presented, it is time to see the play, which takes place in
two acts. The first one has been developing in the last few years as Member States have
introduced integration conditions. The second one has still to be written.

2. Act I: How are Member States Implementing Integration Conditions?

Integration conditions have become an important issue on the immigration political agendas
in several Member States. These requirements have been introduced at four stages: First,
some Member States” have introduced them as a precondition for family reunification. This
first category deals with integration abroad.” Second, certain Member States have imposed
integration conditions as soon as the third-country national enters the EU. Third, others
require proof of some kind of integration when the third-country national wishes to obtain
a long-term residence permit. This will be analysed below. Finally, in recent years several
Member States have introduced or increased the difficulty of integration conditions as a
requirement for acquiring citizenship.30 Only Belgium has moved in the opposite direc-
tion.”'

The table below identifies which countries require integration conditions in order to
grant third-country nationals long-term residence. Whereas in 1999 only Germany re-
quired sufficient language knowledge to obtain permanent residence,*? some Member States

26 The case was withdrawn following the granting of the permit, since it is settled case law that advice
on general or hypothetical questions cannot be delivered under the preliminary ruling procedure; see
for example Case C-225/02 Garcia Blanco [2005] ECR 1-523, paragraph 28.

27 Even more interesting is the fact that, following the Commission’s opinion, the German Federal
Administrative Court distanced itself from its previous ruling and argued instead, in a later case, that a
preliminary ruling should have been requested. See BVerwG 1 C9.10, 28 October 2011.

28  These are France, Netherlands and Germany. Denmark and the United Kingdom have also introduced
these measures although they are not bound by Directive 2003/86.

29 See for a summary R. van Oers, E. Ersboll & D. Kostakopoulou (eds), op.cit., see fn 7 supra, at
p. 307-312.

30 See R. Baubéck, E. Ersbell, K. Groenendijk & H. Waldrauch, Acquisition and Loss of Nationality,
Volumes I and 2. Policies and Trends in 15 European Countries, Amsterdam: Amsterdam University Press
2006; R. Baubock, B. Perchinig & W. Sievers (eds.), Citizenship Policies in the New Europe, Amsterdam:
Amsterdam University Press 2009.

31 Belgium abolished language and integration requirements in its Belgian Act of 1st March 2000 amend-
ing its Nationality Code. See on this M.C. Foblets & Z. Yanasmayan, ‘Language and Integration Re-
quirements in Belgium: Discordances between the Flemish Policy of ‘Inburgering’ and the Federal
Legislators’ View(s) on the Integration of Newcomers and Migrants’, in R. van Oers, E. Ersboll & D.
Kostakopoulou (eds), op.cit., fn 8 supra, p. 271-306, at 277-78.

32 K. Groenendijk, E. Guild & R. Barzilay, Study on the Legal Status of Third-Country Nationals Who Are
Long-Term Residents in a Member State of the European Union, Nijmegen: Centre for Migration Law, Rad-
boud University of Nijmegen 2000, p. 43.
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have made use, in the last few years, of Article 5(2) of the Directive’ to impose new re-
quirements at two stages. The first column enumerates those who have an integration re-
quirement as soon as the third-country national enters the territory, sometimes by imposing
the signature of an integration contract. Here we can mention France, Germany and the
Netherlands. The cases of Luxembourg, Italy and Austria are not however exactly the same.

Integration Conditions to acquire Long-term Residence

Group One: Integration when Group Two: Integration Con- Group Three: No Inte-
arriving in the Member State dition when applying for a gration Condition im-
Long-term Residence permit posed to obtain Long-
term Residence
® Austria * Czech Republic ¢ Belgium
® France ® Estonia . Bulgaria
* Germany * Greece * Cyprus
* Italy * Latvia ® Finland
® The Netherlands ® Lithuania * Hungary
* Luxembourg (Voluntary) * Portugal * Malta
* Romania * Poland
¢ Slovakia * Slovenia
® Spain
* Sweden

In Luxembourg, the 2008 legislation implementing the Directive provides that the minister
responsible for immigration issues will take into consideration the degree of integration
before granting a long-term residence permit.34 For that purpose, a 2011 Regula‘cion35
introduced a voluntary integration contract which has been applied since October 2011.
The contract has a maximum duration of two years and includes a language course (in
French, German or Luxemburgish) as well as a civic course and an orientation one. The
third-country national is not obliged to sign this agreement and hence integration could be
proved by other means when requesting a long-term residence permit. Moreover, both EU
citizens and third-country nationals may sign the agreement and it is not only addressed to
those who have recently arrived but also to those who have resided for some years in the
country.

In Italy, according to new legislation from 2009, amending the Immigration Act,’” a
third-country national entering Italy for the first time will have to sign an integration con-

33 Article 5(2) of Directive 2003/109 reads as follows: ‘Member States may require third-country
nationals to comply with integration conditions, in accordance with national law.” Denmark, Ireland
and the United Kingdom are not bound by the Directive and hence are not included in this enumera-
tion.

34 Article 81 of the Loi du 29 aotit 2008 portant sur la libre circulation des personnes et I’immigration.

35 Reglement grand-ducal du 2 septembre 2011 fixant les conditions d’application et modalites
d’exécution relatives au contrat d’accueil et d’intégration.

36 Legge 15 luglio 2009, n. 94, Disposizioni in materia di sicurezza pubblica. (09G0096), Gazzetta
Ufficiale n. 170 del 24-7-2009.
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tract. This contract entered into force on 10 March 2012, following the adoption of a
Decree in 2011.% In brief, those newly arrived third-country nationals who are older than
16 years and who have obtained a residence permit of a least a year of duration are obliged
to sign the agreement. There are certain third-country nationals (e.g. those affected by a
disability that severely impairs their learning of the Italian language and culture) who do not
have to sign the agreement. After its signature, the third-country national is assigned 16
credits. Credits may be gained by performing certain activities which vary in nature, from
improving or learning Italian to obtaining a PhD. On the other hand, credits may also be
lost if the person concerned fails to comply with certain obligations, such as attending a
civic training session providing information about life in Italy, or whether they commit any
crime or misdemeanour. Under certain circumstances (health problems, work reasons etc.)
the agreement may be suspended or extended. Finally, the agreement is assessed after two
years. That assessment may lead to three different outcomes. First, the third-country na-
tional will be expelled if he has 0 or less credits. Second, those who have between 1 and 29
credits will see their agreement extended for another year. Third, the third-country na-
tional who will have obtained 30 or more credits will have the right to remain in Italy.

Austria could be considered as an intermediate example between the first and the sec-
ond column. On the one hand, some third-country nationals have to comply with an inte-
gration agreement,” which consists of two modules: a German language course and a liter-
acy course for those who need it. However, on the other hand, the agreement needs to be
fulfilled within the first five years of residence by proving knowledge of German at the level
of Bl (it was A2 before). Nevertheless, the 2011 amendment to the Austrian Immigration
Law introduces the requirement for certain third-country nationals to proof knowledge of
German at the level A2 after only two years of residence. In case of failing to fulfil this
obligation, the authorities have the discretion to renew the temporary residence permit.*’
This is an evident example of the introduction of harsher integration conditions in over a
period of time. I will provide more cases below.

The second column lists those Member States which require the third-country national
to show some kind of integration (language or civic knowledge) when applying for the long-
term residence permit. The last column enumerates those Member States which do not
impose an integration condition.*" Tt is interesting to briefly mention the Belgium case in
this last group. Since 2003, the Flemish Community has imposed a policy called ‘civic inte-
gration’. The third-country national who registers for the first time in the Commune has to
sign a contract of civic integration and follow a course on the Dutch language as well as two

37 Decreto Legilslativo 25 luglio 1998, n. 286, Testo unico delle disposizioni concernenti la disciplina
dell’immigrazione e norme sulla condizione dello straniero. (Supplemento ordinario n. 139 alla
Gazzetta Ufficiale n.191 del 18.08.1998).

38 Decreto del Presidente della Repubblica 14 settembre 2011, n. 179. Regolamento concernente la
disciplina dell’accordo di integrazione tra lo straniero e lo Stato, a norma dell’articolo 4-bis, comma
2, del testo unico delle disposizioni concernenti la disciplina dell’immigrazione e norme sulla
condizione dello straniero, di cui al decreto legislativo 25 luglio 1998, n. 286.

39 2006 Austrian Settlement and Residence Act, Art 14 (3).

40  See on this case the new Austrian Act: Act amending the Aliens Act 2011, Fremdenrechtsanderungsgesetz
2011 = FrAG 2011). See for an analysis B. Perchinig’s chapter in this book. See also B. Perchinig,
Country Report Austria, INTEC Project, Centre for Migration Law, Radboud University Nijmegen
2010, p. 11-16 and p. 19-26.

41 See on both groups of Member States: D. Acosta Arcarazo, op.cit., see fn 8 supra, at Chapter VII.

159



DIEGO ACOSTA ARCARAZO

other courses. In cases of non-compliance an administrative fine may be imposed but its
completion is not a requirement for the granting of long-term residence.*

For the purpose of this work I am interested in pointing out how some Member
States* have increased the difficulty of integration conditions over the last few years. This
relates to the metaphor that was established earlier with Pozzo’s blindness. Hence, what
Member States considered in, for example, 2005 as an integrated third-country national
may have changed in 2010, so as to consider the same person as non-integrated for the
purposes of obtaining long-term residence. This increasing difficulty has gone hand in hand
in some cases with a reduction in State support to help the persons concerned comply with
the requirements.44 As Bessclink points out, integration has turned from being an issue to
be tackled with social measures to one being addressed with immigration law enforced with
sanctions, including in some cases expulsion.46 With this widening of integration require-
ments as well as the strengthening of their effects in cases of non—compliance,47 it seems as if
Member States would like to get rid of some third-country nationals.*® In brief, the integra-
tion programmes are in many cases sanction-oriented, mandatory and test-based.*” This is
paradoxical and opens all sorts of legal and fairness questions. Regarding the latter it is
striking to see how, regardless of the continuous legislative changes, some Member States
claim a stability into which the third-country national should integrate. Are third-country
nationals mute, like Lucky, when confronted with these developments or are there any
legal bases to challenge these integration conditions? I will come back to this question in the
next Section. Nevertheless, let me first give four examples, in addition to the Austrian one
already mentioned above, of this expansion and increasing difficulty of integration condi-
tions, before moving onto the legal issues.

In Germany, for instance, attending an integration course has been a condition for ac-
quiring long-term residence since 2005. In 2008, however, there were elements that be-
came harsher. First, the language test became compulsory while at the same time there was
the introduction of civic examinations. Second, in 2008, the number of hours increased

42 See on this M.C. Foblets & Z. Yanasmayan, op.cit., see fn 32 supra, at p. 285-290.

43 Here I do not intend to give an exhaustive enumeration but to highlight a trend of increasingly harsher
integration conditions.

44 L. Michalowski, ‘Liberal states — privatised integration policies?” in E. Guild, K. Groenendijk & S.
Carrera (eds), Hliberal Liberal States. Immigration, Citizenship and Integration in the EU, Surrey: Ashgate
2009, p. 259-276, at p. 261.

45 L. Besselink, ‘Integration and Immigration — The Vicissitudes of Dutch “Inburgering”, in E. Guild, K.
Groenendijk & S. Carrera (eds), Illiberal Liberal States: Immigration, Citizenship and Integration in the EU,
Surrey: Ashgate 2009, p. 241-258, at p. 241.

46  This has already taken place in Austria where there had been three deportation orders issued up to
2009, although all three have been appealed. See on this: B. P erchinig, op.cit., see fn 40 supra, at p.
23.

47 Y. Pascouau, ‘Integration Measures in France: An Evolving Process between Integration and Migra-
tion Issues’, in R. van Oers, E. Ersboll & D. Kostakopoulou (eds), op.cit., fn 7 supra, p. 153-183.

48 In the play Vladimir asks Pozzo whether he would like to get rid of Lucky to which he answers: ‘T do.
But instead of driving him away as I might have done, I mean instead of simply kicking him out of his
backside, in the goodness of my heart I am bringing him to the fair, where I hope to get a good price
for him. The truth is you can’t drive such creatures away...” S. Beckett, op.cit., see fn 1 supra, at p.
31.

49 D. Kostakopoulou, ‘Introduction’, in R. van Oers, E. Ersboll & D. Kostakopoulou (eds), op.cit., fn 7
supra, p. 1-24, at p. 8.
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from 600 to 900 hours, for those who might need more training, for the language course
and from 30 to 45 hours for the civic education course.”

In Italy, when the Directive was implemented in 2007, a third-country national was
considered to be integrated, and hence could be granted a long-term residence permit, after
five years of regular residence without having to pass any language or civic knowledge ex-
amination.”' Only two years later, having resided for a five-year period as well as fulfilling
other conditions (e.g. not being a threat to public policy or public security or having suffi-
cient resources) was no longer considered to be valid proof of integration. The 2009 legisla-
tion mentioned above®” introduced the obligation for the third-country national to sign an
integration contract 2 well as the need to pass an Italian language test in order to obtain
long-term residence. The third-country national has to attain a level of knowledge of
Italian equivalent to an A2 ** which may be proved by passing an examination or by showing
a certificate from certain institutions specified in the implementing Decree.*

The Netherlands is also relevant. In 1998, when a first law entitled ‘Act on the Integra-
tion of New Immigrants’ was passed,’® being integrated meant attending a programme of
600 hours comprising courses on Dutch language and society. However, when the ‘Civic

Integration Act’®’

entered into force in 2007, being integrated was reformulated in order to
mean passing an examination instead of only following a course.”® Interestingly enough, as
of 15 March 2008 it became more difficult to pass the spoken Dutch test, as candidates
were required to answer more questions correctly.”” Hence, the meaning of what it means
to be integrated has changed since the previous policy was considered to be ineffective.®

In France, the route has been similar. In 2003, new legislation®' extended from three to

five the number of years necessary to be granted permanent residence and introduced the

50 1. Michalowski, ‘Integration Tests in Germany. A communitarian Approach?’, in R. van Oers, E.
Ersboll & D. Kostakopoulou (eds), 4 Redefinition of Belonging? Language and Integration Tests in Europe,
Leiden: MartinusNijhoff 2010, p. 185-210, at p. 194.

51 Decreto Legislativo 8 gennaio 2007, n.3 Attuazione della direttiva 2003/109/ CE relativa allo status
di cittadini di Paesi terzi soggiornanti di lungo periodo.

52 See fn 34 supra.

53  Decreto 4 giugno 2010 Modalita di svolgimento del test di conoscenza della lingua italiana, previsto
dall’articolo 9 del decreto legislativo 25 luglio 1998, n. 286, introdotto dall’articolo 1, comma 22,
lettera i) della legge n. 94/2009. (10A07303) (GU n. 134 del 11-6-2010).

54 Ibid., Article 2(1).

55 Ibid., Articles 3 and 4.

56 Wet inburgering nieuwkomers (Act on the Integration of New Immigrants). It entered into force on
30 September 1998 but was later repealed by the new Civic Integration Act.

57 Wet inburgering, Wi (Civic Integration Act).

58  See on this L. Besselink, op.cit., fn 45 supra.

59  This integration has been applicable in the Netherlands since 1 January 2010. See Royal Decree of 29
December 2008, Staatsblad 605 (see Article I under R of that Decree) in Article 9.2(2) and (3) of Bes-
luit Inburgering (Royal Decree on Integration). The date of entry of the obligation under Article
21(1)(k) Aliens Act was changed from 21 September 2009 to 1 January 2010.

60 L. Besselink, op.cit., fn 45 supra, at p. 247.

61  Loin. 2003-119 du 26 novembre 2003 relative a la maitrise de I'immigration, au s¢jour des étrangers
en France et a la nationalit¢, NOR: INTX 0300040L, Journal Officiel de la République frangaise, 27
novembre 2003.
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new condition of Republican integration.62 This law established the voluntary welcome and
integration contract (CAl) for those new third-country nationals who would have the pros-
pect of long-term settlement in the Country.63 In 2006 though, a new law transformed this
voluntary contract into a mandatory one.** Hence, obtaining long-term residence has been
made conditional on complying with the Republican condition of integration and the rest of
the requirements established in the contract.®

This uncertainty in the integration conditions needed to be fulfilled in order to obtain a
more secure status is perhaps best represented by Denmark which, although not bound by
the Directive, has changed its requirements several times in the last ten years.66

Hence, the question, which immediately arises, is how far may Member States stretch
their understanding of integration conditions? Where are the limits imposed by European
Law? I turn my attention to these issues in the next Section.

3. Act II: Possible EU Law Limits to the Integration Conditions

The previous Section has considered how the concept of what it means to be successfully
integrated has changed in recent years with a new emphasis on obligations coupled with
sanctions. However, EU law imposes certain limits on the use that Member States can make
of the concept of integration when that might affect the enjoyment of rights by third-
country nationals under Directive 2003/109. The concept of integration was first addressed

in Parliament v Council:

The fact that the concept of integration is not defined cannot be interpreted as author-
ising the Member States to employ that concept in a manner contrary to general prin-

ciples of Community law, in particular to fundamental rights.(’7

Hence, while Member States may certainly introduce integration conditions which a third-
country national would need to fulfil before being granted long-term residence, those con-
ditions should not run contrary to general principles of Union law, such as fundamental
rights. This is consistent with the fact that the court had already understood in previous
cases, such as Beata,”® that Member States did not have full discretion when there was a

62 S. Carrera, ‘Nationality, Immigration and “the Republican Integration” in France’, in E. Guild, K.
Groenendijk & S. Carrera (eds), Illiberal Liberal States: Immigration, Citizenship and Integration in the EU,
Surrey: Ashgate 2009, p. 315-335, at p. 323.

63 Ibid., p. 324.

64 Loin. 2006-911 du 24 juillet 2006 relative a I'immigration et I'intégration, NOR: INTX 0600037L,
Journal Officiel de la République frangaise, 25 juillet 2006.

65 See on the requirements: S. Carrera, op.cit., fn 62 supra, at p. 327-329; Y. Pascouau, op.cit., see fn 47
SUPYﬂ.

66  See on this E. Ersbell, ‘On Trial in Denmark’, in R. van Oers, E. Ersboll & D. Kostakopoulou (eds),
op.cit., fn 7 supra, p. 107-152; E. Ersboll & L.K. Gravesen, Country Report Denmark, INTEC Project,
Centre for Migration Law, Radboud University Nijmegen 2010.

67 Case C-540/03, European Parliament v. Council, 27 June 2006, [2006] ECR 1-5769, paragraph 70.

68  Case C-162/00, Beata Pokrzeptowicz-Meyer, 29 January 2003, [2002] ECR 1-1049.
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reference to national laws in EU lcgislation.69 Here, the Court even went a step further by
rewriting the derogations in the Directive while interpreting it in conformity with general
principles of Union law, such as fundamental rights.70 Paragraph 60 of the ruling Parliament
v Council reads as follows:

Article 4(1) of the Directive imposes precise positive obligations, with corresponding
clearly defined individual rights, on the Member States since it requires them, in the
cases determined by the Directive, to authorise family reunification of certain mem-

bers of the sponsor’s family, without being left a margin of appreciation.

Considering this, it is hard to identify any plausible reason why the Court would not inter-
pret Article 4(1) of Directive 2003/109”" in the same manner. Hence, Parliament v Council
provides the point of departure in order to assess the limits of integration conditions. In
turn, the case in Chakroun allows taking a step further in that assessment.

Chakroun represents a central ruling for, at least, three reasons. First it establishes the
limits in the interpretation of the conditions which need to be fulfilled in order to enjoy the
right to family reunification, in accordance with general principles of EU law. Second, it
provides a clear example of how seriously the Court takes preambles when interpreting
immigration Directives. Third, and related to the previous point, it construes concepts such
as social assistance in the same way as for EU citizens.

The facts are well known. Mr Chakroun, a Moroccan national regularly residing in the
Netherlands since 1970, wished to have his spouse, whom he married in 1972, reunited
with him. However, Mrs Chakroun’s application was refused on the ground that her hus-
band was not in receipt of sufficient income. Dutch legislation included a distinction be-
tween family reunification and family formation. In the latter case, the third-country na-
tional had to have a net income equal to 120% of the minimum wage, whereas in the for-
mer it was only 100%."* That distinction was considered to be unlawful under the Direc-
tive.” Regardless of that interpretation, what is of interest here is to see the rationale of the
Court in arriving at that conclusion in order to see what possible analogies may be drawn
with the Long-term Residence Directive, especially the Court’s reinforcement of its com-
mitment to take into consideration the respect for the general principles of Union law.
Indeed the Court emphasised the principle of effectiveness. The objective of the Directive,
the Court of Justice argued, is ‘to authorise family reunification of certain members of the
sponsor’s family, without being left a margin of appreciation’ T Consequently:

69 S. Peers, “New Minorities”: What Status for Third-Country Nationals in the EU System?’, in G.N.
Toggenburg (ed.), Minority Protection and the Enlarged European Union: The Way Forward, Local Gov-
ernment and Public Service Reform Initiative and Open Society Institute 2004, p. 151-162, at p. 157.

70 E. Guild, K. Groenendijk & S. Carrera (eds), op.cit., see fn 10 supra, at p. 6.

71 In fact, the Court has recently held that: ‘Having regard to the objective pursued by Directive
2003/109 and the system which it puts in place, it should be noted that, where the third-country na-
tionals satisfy the conditions and comply with the procedures laid down in that directive, they have
the right to obtain long-term resident status as well as the other rights which stem from the grant of
that status’. Case C-508/10, Commission v Netherlands, op.cit., see fn 18 supra, paragraph 68.

72 Article 3.74 of the Decree on Aliens of 2000 (Vreemdelingenbesluit 2000; ‘the Vb 2000) as
amended by Royal Decree of 29 September 2004 (Staatsblad 2004, p. 496).

73 Case C-578/08, Rhimou Chakroun v Minister van Buitenlandse Zaken, [2010],paragraphs 61-66.

74 Ibid., paragraph 41.
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Since authorisation of family reunification is the general rule, the faculty provided for
in Article 7(1)(c) of the Directive must be interpreted strictly. Furthermore, the mar-
gin for manoeuvre which the Member States are recognised as having must not be used
by them in a manner which would undermine the objective of the Directive, which is
to promote family reunification, and the effectiveness thereof.”

Here again, it would be difficult to argue a different interpretation of the Long-term Resi-
dence Directive. The objective of the Directive (the general rule) is granting a long-term
residence permit to those third-country nationals who have regularly resided for a period of
five years in a Member State. Thus, any condition to that gencral rule has to be interpreted
strictly in order not to run contrary to the objective of the Directive and its effectiveness.
This analogy has in fact been established by Advocate General Bot in his recent opinion in
Commission v Netherlands.”® The Advocate General has indeed argued in this case that exces-
sive fees levied against third-country nationals willing to obtain a long-term residence per-
mit ran contrary to the principle of effectiveness of the Directive,”’ principle which he has
also mentioned in his opinion in Kamberaj as limiting Member State’s capacity of manouvre
when implementing the Directive even when there is a reference to national law on the
Directive itself.”® The Court agreed with the Advocate General in both cases.”’ Principles
such as cffectiveness, or proportionality, might also be affected, for example, when Mem-
ber States charge excessive prices for the courses that a third-country national has to follow
in order to fulfil an integration condition.*

What about other principles of Union law? Certainly the principle of proportionality
will have to be respected as well. This principle is intrinsically linked to the principle of
effectiveness and has been extensively discussed in the academic literature.®' Some authors
have looked at integration conditions in some Member States in order to confront them
with the principle of proportionality.82 The Court of Justice, as well as National Courts,
will have to be attentive to several practices such as lengthy courses (Germany), with a too
high level content (Germany again requiring B1 language knowledge, or the Netherlands
asking for the same knowledge required to pass a citizenship test), failure of which may

75 Ibid., paragraph 43.

76  Advocate General Opinion, Case C-508/10, Commission v Netherlands, 19 January 2012, paragraph 61.

77  Ibid., paragraph 80.

78  Advocate General Opinion, Case C-571/10, Kamberaj, 13 December 2011, paragraphs 83-84.

79 Case C-508/10, Commission v Netherlands, op.cit., see fn 18 supra, paragraph 73; Case C-571/10,
Kamberaj, judgment of 26 April 2012, not yet reported, paragraph 78.

80 In fact, the Court has disregarded the Greek argument that ‘in order to set the charges levied for the
issue of a residence permit to third-country nationals who are long-term residents, account must be
taken of the amount of the contribution which corresponds to the cost of the administrative services
provided for the verification not only of the right of residence, but also of the integration of the per-
sons concerned, as a necessary condition for the acquisition of long-term resident status’. Case C-
508/10, Commission v Netherlands, op.cit., see fn 18 supra, paragraph 55.

81 N. Emiliou, The Principle of Proportionality in European Law. A Comparative Study, The Hague: Kluwer
Law International 1996; E. Ellis (ed.), The Principle of Proportionality in the Laws of Europe, Oxford: Hart
Publishing 1999; G. de Burca, ‘The Principle of Proportionality and its Application in EC Law’, Year-
book of European Law, Vol. 13,1993, p. 105-150.

82  For example Carrera looks at the French case. See S. CARRERA, op.cit., see fn 7 supra, at p. 404.
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entail expulsion (Austria) and which do not seem to be in line with the principle of propor-
tionality,83 principle which the Court has mentioned in Commission v Netherlands as limiting
the measures taken by national legislation when transposing the Directive.®

Finally, respect for fundamental rights is also central. Article 8 of the European Con-
vention on Human Rights, almost identically reproduced in Article 7 of the Charter of
Fundamental Rights, on the right to respect for private and family life will also play a role in
the interpretation by the Court of Justice.®® This also needs to be taken into consideration
by National Courts in cases where, for example, a third-country national faces expulsion or
non-renewal of a residence permit for non-compliance with integration conditions. ™

The second reason why Chakroun is important, is its illustration of how the Court of
Justice takes preambles seriously when interpreting Directives in the area of immigration.
In Chakroun the Court refers to Recitals 2 and 6% of Directive 2003/86 and uses them to
support its decision. The extent to which the Court will be willing to use preambles when
interpreting the Long-term Residence Directive is important with regard to, for example,

the principle of non-discrimination. Recital 5 of the Directive reads as follows:

Member States should give effect to the provisions of this Directive without discrimi-
nation on the basis of sex, race, colour, ethnic or social origin, genetic characteristics,
language, religion or beliefs, political or other opinions, membership of a national mi-
nority, fortune, birth, disabilitics, age or sexual orientation.

Hence, Member States should apply the Directive, including the conditions for obtaining
long-term residence, in a non-discriminatory manner.* However, how far may this refer-
ence to non-discrimination be interpreted? There is extensive jurisprudence on the issue of
non-discrimination and the Court has interpreted it Widely.90 Moreover, Article 21 of the
Charter of Fundamental Rights, to which the Directive makes reference in the third Recital
of the preamble, establishes a non-exhaustive list of grounds under which discrimination is
prohibited. This means that any other discrimination could also be included.

With regard to the acquisition of long-term residence, some Member States’ practices
would seem to constitute direct discrimination on grounds of social origin. The prohibition

83 S. Carrera & A. Wiesbrock, op.cit., see fn 11 supra, at p. 33.

84 Case C-508/10, Commission v Netherlands, op.cit., see fn 18 supra, paragraph 75.

85 See on the interpretation by the European Court of Human Rights of the right to private life: D.
Thym, ‘Respect for Private and Family Life under Article 8 ECHR in Immigration Cases: a Human
Right to Regularize Illegal Stay?’, International and Comparative Law Quarterly, Vol. 57, issue 1, 2008, p.
87-112. See on the link between the right to private life and long-term residence D. Acosta, op.cit.,
see fn 7 supra, at ch 9. See also Case of Sisojeva and others v. Latvia, Application no. 60654/00, 16 June
2005.

86  This is indeed being assessed by national courts in for example Austria. See B. Perchinig, op.cit., see fn
40 supra, at p. 16 and B. Perchinig’s chapter in this book.

87 Case C-578/08, Chakroun, paragraph 44.

88  Ibid., paragraph 62.

89 M. Jesse, ‘Missing in Action: Effective Protection for Third-Country Nationals from Discrimination
under Community Law’ in E. Guild, K. Groenendijk & S. Carrera (eds), Illiberal Liberal States. Immi-
gration, Citizenship and Integration in the EU, Surrey: Ashgate 2009, p. 187-204, at p. 196.

90  A. Eriksson, ‘Broadening the Scope of European Non-discrimination Law’, Int | Constitutional Law,
Issue 7, vol. 4, p. 731-753, at p. 733.
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of discrimination on the basis of social origin, or socio-economic status, has been established
in several international legal instruments, including the European Convention on Human
Rights.91 There is, unfortunately, no case by the European Court of Human Rights on the
meaning of social origin. Nonetheless, Advocate General Bot has already referred to recital
5 on non-discrimination to arguc that this would oppose the imposition of too high fees
having a dissuading effect on those third-country nationals without sufficient economic
resources.’” In addition to that, it seems that some practices would not be lawful under the
Directive. For example, in France, third-country nationals with a residence permit men-
tioning competences and skills do not have to fulfil the welcome and integration contract
(CAI).”” And in Austria, third-country nationals who belonged to the category of ‘key
workers’ (this category is no longer existing in Austria as from 1 July 2011) were consid-
ered to have fulfilled the integration agreement per se.”* Hence, this could be considered
direct discrimination:” one person is treated less favourably than another (some third-
country nationals have to comply with integration conditions in order to be granted long-
term residence while others do not) in a comparable situation (both third-country nationals
have resided for a period of five years in the Member State) on grounds of social origin (one
earns a certain amount of money while the other does not).”

It could also be argued that certain integration and language tests may be considered as
indirectly discriminatory if it is proved that third-country nationals from certain social or
education backgrounds encounter greater difficulty in passing them.””

The third reason why Chakroun is central, is the Court’s interpretation of some con-
cepts in the same way it had already interpreted them for European citizens. Recital 2 of

Directive 2003/109 reads as follows:

The European Council, at its special meeting in Tampere on 15 and 16 October 1999,
stated that the legal status of third-country nationals should be approximated to that of

91 See for example Article 2 of the International Covenant on Civil and Political Rights, Article 2(2) of
the International Covenant on Economic, Social and Cultural Rights or, most importantly, Article 14
of the European Convention on Human Rights and Fundamental Freedoms. See on this S. Kilcom-
mins, E. McClean, M. McDonagh, S. Mullally & D. Whelan, Extending the Scope of Employment Equality
Legislation: Comparative Perspectives on the Prohibited grounds of Discrimination, Report Commissioned by
the Department of Justice, Equality and Law Reform, Dublin 2004.

92 Advocate General Opinion Commission v Netherlands, op.cit., see fn 76 supra, paragraph 69.

93 S. Carrera & A. Wiesbrock, op.cit., see fn 11 supra, at p. 35.

94 Key workers are those who hold key managerial or technical functions and earn more than 2,466
EUR fourteen times a year. B. Perchinig, op.cit., see fn 40 supra, at p. 14. This has slightly changed
with the 2011 amendment to the Aliens Act. See on this B. Perchinig’s chapter in this book.

95 This is the common definition of direct discrimination in the Race Directive, Article 2(1); the
Framework Directive, Article 2(2) (a) and the Equal Treatment Directive, Article 2(1) (a).

96 It is important to underline that highly skilled workers under Directive 2009/50 enjoy a number of
derogations from the long-term residence Directive which makes it easier for them to obtain this
status. However, there is no derogation from the integration requirement which is also applicable to
them. See Article 15(3) of Directive 2009/50/EC of 25 May 2009 of the Council on the Conditions
of Entry and Residence of Third-country Nationals for the Purposes of Highly Qualified Employment,
O] 2009 L 155/17, 18.6.2009.

97 A. Wiesbrock, ‘Discrimination Instead of Integration? Integration Requirements for Immigrants in
Denmark and Germany’, in E. Guild, K. Groenendijk & S. Carrera (eds), Illiberal Liberal States. Immi-
gration, Citizenship and Integration in the EU, Surrey: Ashgate 2009, p. 299-314, at p. 312.
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Member States’ nationals and that a person who has resided legally in a Member State
for a period of time to be determined and who holds a long-term residence permit
should be granted in that Member State a set of uniform rights which are as near as

possible to those enjoyed by citizens of the European Union.

Since the Court, as has been seen, takes preambles seriously when interpreting Directives in
the area of immigration, it will no doubt be influenced by its own interpretation of similar
concepts for European citizens when dealing with those same concepts for third-country
nationals under the Directive.”®

Chakroun reveals this tendency by interpreting a concept such as social assistance in the
same way it had already done for European citizens in Eind”® and by also referring to Me-
tock."™ Advocate General Bot follows the same understanding in Commission v Netherlands
when discussing the fees to be paid in order to obtain a long-term residence permit.'"!

Considering the aforementioned, the Court could certainly take into consideration its
jurisprudence on the concept of integration for EU citizens. According to the reading of the
Court, integration is always enhanced by facilitating EU citizens the enjoyment of their
rights. There are various reasons for upholding a similar interpretation for third-country
nationals. First, this conclusion has been re-stated in two recent rulings affecting EU citi-

192 and Teixeira.'®® Second, that same underlying prin-

104

zens or their family members: Ibrahim
ciple is valid for Turkish workers as well, as the Court has made clear in several rulings.
Finally, integration understood as a process which is enhanced by granting rights is also the

98 K. Groenendijk, ‘Family Reunification as a Right under Community Law’, European Journal of Migra-
tion and Law, Vol. 8, issue 2, 2006, p. 215-230, at p. 221.

99 Case C-578/08, Chakroun, paragraph 46. Article 7(2) of Directive 2003/86 does not specify what is
meant by social assistance. The Court makes it clear that it ‘refers to assistance granted by the public
authorities (...) which can be claimed by an individual (...) who does not have stable and regular re-
sources which are sufficient to maintain himself and the members of his family and who, by reason of
that fact, is likely to become a burden on the social assistance system of the host Member State during his pe-
riod of residence’ (emphasis added). The same rationale applies for EU citizens.

100 Case C-127/08, Metock and Others, v Minister for Justice, Equality and Law Reform, 25 July 2008, [2008]
ECR 1-06241. See on Metock: D. Acosta, ‘Tmmigration in the European Union: Family Reunification
after the Metock Case’, UCD Law Review, Vol. 9, 2009, p. 64-88; C. Costello, ‘Metock: Free Move-
ment and ‘Normal Family Life” in the Union’, Common Market Law Review, Vol. 46, issue 2, 2009, pp.
587-622; S. Peers, ‘Free Movement, Immigration Control and Constitutional Conflict’, European
Constitutional Law Review, Vol. 5, 2009, p. 173-196; S. Currie, ‘Accelerated Justice or a Step too Far?
Residence Rights of non-EU Family Members and the Court’s Ruling in Metock’, European Law Review,
Vol. 34, issue 2, 2009, p. 310-326; J. Handoll, ‘“The Metock Case. Union Citizenship, Family Reunion
and the Abuse of Rights’, in P. Minderhoud & N. Trimikliniotis (eds), Rethinking the Free Movement of
Workers: The European Challenges Ahead, Nijmegen: Wolf Legal Publishers 2009, p. 173-187.

101 Advocate General Opinion Commission v Netherlands, op.cit., see fn 76 supra, paragraph 66.

102 Case C-310/08, London Borough of Harrow v Nimco Hassan Ibrahim, 23 February 2010, paragraph 43.

103 Case C-480/08, Maria Teixeira v London Borough of Lambeth, 23 February 2010, paragraph 66.

104 Case C-171/01, Wahlergruppe ‘Gemeinsam Zajedno/ Birlikte Alternative und Griine Gewerkschafterlnnen/ UG’
and Bundesminister fiir Wirtschaft und Arbeit and Others, of 8 May 2003, ECR [2003] 1-04301, paragraph
79; Case C-465/01, Commission of the European Communities v Republic of Austria, 16 September 2004,
ECR [2004] I-08291, paragraph 53.
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rationale present in Recitals 419 and 12'%°

of the Directive on long-term residence. Once
more, the Advocate General has also followed this understanding in Kamberaj in order to
argue for an extensive interpretation of Article 11 of the Directive on the rights to be
granted to long-term residence permit holders. "%’ Unsurprisingly, the Court also agreed on
this with the Advocate General.'®

The Court of Justice of the European Union will probably assess the elements men-
tioned and establish a case by case analysis of different integration conditions to sce if they
comply with the Directive or, whether on the contrary, they run contrary to the main
objective of granting a long-term residence permit to those third-country nationals who

have regularly resided for a period of five years in a Member State.

4. Dénouement

Considering all these limitations imposed by general principles of Union law a question
arises: What kind of integration conditions may Member States introduce? It is obvious that
Member States are able to require some kind of integration based on Article 5(2) of the
Directive. In my view the best way forward would be to offer courses without imposing any
test as this would show that migrants are welcome in their new society. 1 However, if a
Member State would like to impose any kind of integration conditions, the Commission’s
reports, mentioned earlier, could be taken as a starting point. The Commission, in its re-
port on the implementation on the family reunification Directive referred to two elements:
the facilitation of integration and respect for the principle of proportionality when looking
at issues such as test materials, fees or venue. The report on the long-term residence Direc-
tive itself goes a step further by explicitly mentioning the principle of effectiveness and by
declaring that the level of the knowledge expected from the applicant needs to be compared
with the knowledge of the host society itself. 1o

The Portuguese case provides a good example of a prerequisite which is aimed at facili-
tating integration. In Portugal, in order to obtain long-term residence, a third-country

105 Recital 4 Directive 2003/109 reads as follows: “The integration of third-country nationals who are
long-term residents in the Member States is a key element in promoting economic and social cohe-
sion, a fundamental objective of the Community stated in the Treaty’.

106 Recital 12 Directive 2003/109 reads as follows: ‘In order to constitute a genuine instrument for the
integration of long-term residents into society in which they live, long-term residents should enjoy
equality of treatment with citizens of the Member State in a wide range of economic and social mat-
ters, under the relevant conditions defined by this Directive’.

107 Advocate General Opinion Kamberaj, op.cit., see fn 78 supra, paragraph 94.

108 Case C-571/10, Kamberaj, op.cit., see fn 79 supra, paragraphs 86 and 90.

109 E. Guild, K. Groenendijk & S. Carrera (eds), op.cit., see fn 10 supra, at p. 9.

110 The report is worded as follows: “When transposing this provision, Member States must be in line
with the purpose of the Directive and take due account of the general principles of EU law, such as
the principle of preserving its effectiveness (‘effet utile’) and the proportionality principle. In order to
perform such an assessment, the nature and level of the knowledge expected from the applicant, also
by comparison to the knowledge of the host society, the cost of the exam, the accessibility of the inte-
gration training and tests, the comparison between the integration requirements imposed on a pro-
spective LTR and those applied to prospective citizens (which are expected to be higher), are all valu-
able indicators’. Op.cit., see fn 19 supra, p. 3.
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national has to prove basic knowledge of the Portuguese language to an A2 level."" In case
of non-compliance, the third-country national has the possibility to renew his/her tempo-
rary permit but will not be able to obtain long-term residence. The language level may be
proved by producing various certificates, as clarified within the implementing Regula-

. 2
tion. 12

A second implementing Regulation, which creates the Portuguese courses for
speakers of other languages, is certainly of interest for our purposes.113 This Regulation
establishes free, non-compulsory courses. There is no sanction imposed in cases of non-
attendance since learning Portuguese is understood as a right, extended to migrants in order
to prevent discrimination against them, and not as an obligation.114 Indeed the Regulation
makes reference to the understanding of integration as a two-way process in which migrants
and natives adapt to each other’s habits, customs, values, religions and languages.115 This fits
well with the Portuguese national integration plan in which immigration is understood as a
positive demographic, economic and cultural factor and in which the State is understood to
be the main ally in the third-country nationals’ integration by creating the conditions for

their full participation in society.116

Hence, the rationale is clear: since learning the lan-
guage will improve the chances of obtaining a better job, of accessing health care or of
participating in the social, cultural and political life of the country, the State will provide
the necessary tools.

The Portuguese example certainly respects the two elements proposed by the Commis-
sion. It tries to facilitate integration by offering non-compulsory free language courses. It
lacks nonetheless an important element, which is that of exemptions for those third-country
nationals who are unable to fulfil the integration conditions due to their age, health or other
impediment. These exemptions are present, though, in other Member States such as Aus-
tria, the Netherlands or Germany.

I would however add a final clement to integration conditions implemented in a pro-
portionate manner and allowing for exemptions. This element would be something which
could be referred to as ‘personalised proportionality’.117 That would mean that whenever
there is any testing imposed in order to acquire long-term residence, Member States should
have not only exemptions for specific groups of people but also clauses providing for the
granting of long-term residence in other cases. This is similar to some authors’ proposals

111 Portuguese Immigration Law, Article 126(1)(e), Lei no 23/2007 de 4 de Julho, Aprova o regime
juridico de entrada, permanéncia, saida e afastamento de estrangeiros do territorio nacional, Diario da
Republica, 1.a série =N.° 127— 4 de Julho de 2007.

112 Article 74(g) Decreto Regulamentar no 84/2007de 5 de Novembro, Diario da Reptblica, 1.* série —
N.° 212 — 5 de Novembro de 2007.

113 Portaria no 1262/2009 de 15 de Outubro, Diario da Republica, 1.* séric —N.? 200 —15 de Outubro
de 2009.

114 Ibid., preamble.

115 Ibid., preamble.

116 Resolugio do Conselho de Ministros no 63-A/2007, Diario da Republica, 1.* série —N.? 85 —3 de
Maio de 2007, preamble to the Annex.

117 T borrow this concept from Malcolm Ross. See M. Ross, ‘The Struggle for EU Citizenship: Why
Solidarity Matters’, in A. Arnull, C. Barnard, M. Dougan & E. Spaventa (eds), A Constitutional Order of
States: Essays in EU Law in Honour of Alan Dashwood, Oxford: Hart 2011, p. 283-300. Kostakopoulou
has put forward a similar idea when discussing integration measures for family members of third-
country nationals. See D. Kostakopoulou, op.cit., see fn 49 supra, at p. 10.
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that Member States should only test third-country nationals’ relative competence1 %50 as to
take into consideration their different backgrounds with regard to, for instance, education
or income.'"”’ Underlying this rationale is the principle previously highlighted that, after five
years of regular residence, a third-country national should be able to obtain long-term
residence. Hence, if someone has, for example, attended some language courses but has,
nonetheless, failed a test, some sort of personalised proportionality should be taken into
consideration. This is not new, as the Court has already used a similar approach in cases
such as Mangold where there was a breach of the principle of proportionality since ‘the
personal situation of the person concerned’ was not properly acknowledged. 120

To conclude, the Court of Justice of the European Union will certainly have to address
these issues in the coming years in order to ensure certainty on a question of utmost impor-
tance for thousands of new Europeans.121 Since the entry into force of the Treaty of Lisbon,
all National Courts, and not only last instance ones, may refer a question to the Court of
Justice. Practitioners and other organisations working with migrants in the Member States
now have the possibility to raise various issues regarding integration conditions before any
National Court so that a question is referred to the Court of Justice.

In the meantime we will keep on discussing this area while waiting for Godot. 122

118 R. van Oers, E. Ersboll & D. Kostakopoulou (eds), op.cit., see fn 6 supra, at p. 327.

119 E. Guild, K. Groenendijk & S. Carrera (eds), op.cit., see fn 10 supra, at p. 8.

120 Case C-144/04, Werner Mangold v Riidiger Helm, 22 November 2005, ECR [2005] 1-09981, paragraph
65. See on this A. Eriksson, op.cit., see fn 90 supra, at p. 734.

121 Some authors have considered long-term residence to have the potential to become a subsidiary form
of EU citizenship or to be an EU citizenship in the making. See on the former concept D. ACOSTA,
op.cit., see fn 7 supra. See on the latter concept S. Carrera & A. Wiesbrock, ‘Whose European Citi-
zenship in the Stockholm Programme? The Enactment of Citizenship by Third Country Nationals in
the EU’, European Journal of Migration and Law, vol. 12, issue 3, 2010, p. 337-359, at p. 358.

122 “-“VLADIMIR: Where were you? I thought you were gone forever. -ESTRAGON: They’re coming! -
VLADIMIR: Who? -ESTRAGON: I don’t know. -VLADIMIR: How many? -ESTRAGON: | don’t
know. -VLADIMIR: (triumphantly). It’s Godot! At last! Gogo! It’s Godot! We're saved! Let’s go and
meet him...."” S. Beckett, op.cit., see fn 1 supra, at p. 73.
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