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CHAPTER 12
Immigrants and Outsiders

Diego Acosta

The categorization of immigrants and outsiders in Latin America, from the
colonial period to the present, represents an extremely complex endeavor.
The legal construction and regulation of not only the foreigner but also the
national and the citizen have been and are surrounded by numerous edges and
apparent contradictions. Debates on who belongs to the polity, under which
conditions, and with which rights, have been ongoing since before the inde-
pendence of the Latin American states in the early nineteenth century. Race,
class and regional affinities, a sort of Hispano-Americanism, were central com-
ponents in the process of building new states and nations in the territories
that emerged as independent from the demise of the Spanish and Portuguese
empires.

Latin America has always had an organic juxtaposition between openness
and closure towards foreigners. This peculiarity is already visible during the
colonial erabutbecomes accentuated with independence. Yet, Latin Americans
have often constructed narratives and portrayed themselves as open territories
to make claims of exceptionalism when compared with the United States and
Europe. As some authors have explained, thinkers such as Manuel Ugarte ‘went
so far as to claim that no one in South America was capable of hating blacks,
Indians, or Jews. Yet his underlying political goal was clear: race becomes a tool
to attack the evils of U.S. imperialism and to galvanize “Latin peoples” around
myths of tolerance, inclusion, and harmony.* With this background in mind,
this chapter offers an overview of the legal construction of the national, the
citizen, the regional migrant, and the foreigner. It does so across four differ-
ent historical periods, namely pre-independence, the nineteenth century, the
twentieth century, and the period from the 1990s to today.

1 Eduardo Elena, ‘Nation, Race and Latin Americanism in Argentina: The Life and Times of
Manuel Ugarte 1900-1960s’ in Making Citizens in Argentina, eds Benjamin Bryce and David
M.K. Sheinin (Pittsburgh: University of Pittsburgh Press, 2017), 71.
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IMMIGRANTS AND OUTSIDERS 311
1 Before Independence

During the colonial period there were three central elements that left an indel-
ible mark on Latin America. At first foreigners were not allowed to emigrate to
or even trade with the Spanish possessions in the Americas.? Their only option
was to either obtain a royal license or to naturalize themselves as Spanish.?
Similarly, in the case of Brazil, it was only in 1808 that Portugal, through the
Carta Régia of November 25, first accepted the immigration of foreigners to
its colony and grants of lands to them. Previously, immigration by foreigners
was, as in the case of the Spanish colonies, forbidden,* although there had been
some, notably Portuguese, in places like colonial Potosi or colonial Lima.? The
first colony of foreigners in Brazil, Nova Friburgo, composed of Swiss, was cre-
ated in 1819, three years before independence in 1822.

This had important repercussions for the way in which the Americas under-
stood their relationship with the metropolis. Centralism barred the possibility to
liberalize economic trade and excluded those not born in the Iberian Peninsula,
begrudged by Latin American elites, from the highest administrative positions.
Furthermore, colonial administrators were unwilling or unable to populate
large territories, often presented as vacant. These developments heightening
the search for independence.

Another important aspect had to do with the composition of the popula-
tions in the Americas. Generally speaking, although with logical differences
between the various territories, the body of the people was composed of cri-
ollos, or European descendants, and by Indigenous and African-descended
people, who were largely excluded. In the case of the latter, their particular
position in society had been rendered more complex by the waves of fear
aroused by the Saint-Domingue black slaves’ revolution and Haiti’s subsequent
declaration of independence in 1804, especially in Brazil, Venezuela, and Cuba
that largely depended on slave labor. Let us not forget that, for instance, five

2 See for an in-depth analysis T. Herzog, Defining Nations: Immigrants and Citizens in Early
Modern Spain and Spanish America (New Haven: Yale University Press, 2003).

3 Diego Acosta, The National versus the Foreigner in South America: 200 Years of Migration and
Citizenship Law (Cambridge: Cambridge University Press, 2018), 43.

4 Sacchetta Ramos Mendes, José Aurivaldo, Lagos de Sangue: Privilégios e Intolerdncia a
Imigragdo Portuguesa no Brasil (1822/1945) (Sdo Paulo: EDUSP/FAPESP, 2011).

5 Nelson E. Pereyra Chéavez, ‘Extranjeros integrados. Portugueses en la Lima virreinal, 1570—
1680 por Gleydi Sullén Barreto’ (2018) 23(1) Fronteras de la Historia.
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312 ACOSTA

million African slaves were forcefully transported to Brazil in three centuries
(ten times more than to the United States).5

2 After Independence: The Nineteenth Century

In the early nineteenth century, twelve new states emerged — ten in South
America, Mexico, and the Federal Republic of Central America — in a very
short period from territories that had been part of the Spanish and Portuguese
empires for more than three centuries. As a first task, these countries needed to
build statehood through demarcating their territories, establishing their forms
of government and, most importantly for our purposes, deciding on who would
be part of their legitimate populations. This last element though had implica-
tions that went far beyond state-building to the invention of the nation itself.
Indeed, in a post-French Revolution historical context, where sovereignty had
to, in theory, reside in the nation rather than the monarch, the legal definition
of who was going to be a national and, by opposition, who was going to be a for-
eigner, was the central element in any attempt to construct nations. It was San
Martin, liberator of Peru, who most clearly verbalized this in his famous Decree
of 1821: ‘in the future the aborigines shall not be called Indians or natives; they
are children and citizens of Peru, and they shall be known as Peruvians.”

In fact, all early Latin American constitutions define the nation inclusively
by automatically granting nationality to all those freemen born in their terri-
tories (ius soli) without any distinction as to race or social class but excluding
slaves. This was different in the United States where neither Indigenous nor
African-descent populations obtained citizenship, a status available only to
free white men. This was an ingenious, liberal, and inclusive attempt to create
nationals out of populations divided by class, race, and gender. Even in Latin
American countries, a distinction was early made between nationality and cit-
izenship. This divide meant that even if the nation was inclusively defined, the
body politic remained the domain of a few. Indeed, citizenship carried politi-
cal rights and was only offered to those men who, in addition to being nation-
als, had also capital or property. The qualities of the citizen were described in

6 Yuko Miki, Frontiers of Citizenship: A Black and Indigenous History of Postcolonial Brazil
(Cambridge: Cambridge University Press, 2018), 10.

7 Peru,Decree of August 27,1821, cited in Benedict Anderson, Imagined Communities: Reflections
on the Origin and Spread of Nationalism (London: Verso, 1983), 49-50.
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IMMIGRANTS AND OUTSIDERS 313

‘racialized and gendered terms.® The holder of political rights had to be male,
literate, married and individually autonomous either through property, trade,
capital or an independent profession. This meant an unsatisfactory distribu-
tion of rights that, in practice, resulted in a ‘servile citizenship’® for many, nota-
bly Afro-descendants and Indigenous populations. As Miki aptly depicts in the
Brazilian case, ‘other “nations” outside propertied white citizens were not con-
sidered to be part of the good society.'?

The erection of racialized hierarchies in the new societies became even
clearer through a third central mechanism of nation-building, open borders
for foreigners. Beginning with the short-lived Venezuelan Constitution of 181,
laws all over Latin America introduced open border provisions and clauses
announcing admittance for all foreigners from any nation with freedom to
reside, security, and equal rights for themselves and their properties. Whilst
these announcements were, on paper, directed to any foreigner — for exam-
ple, Asians arriving to Peru — the true addressees were Europeans. It cannot
be ignored that when Alberdi claimed in Argentina that to govern was to
populate, he saw such settlement as a means of civilization, to be performed
by those he considered to be civilized, that is, Europeans.!! Not every single
European was desirable though. Indeed, governments in Argentina had, since
the 1850s, ‘advocated increased immigration from northern European coun-
tries because they believed that such an infusion would bring “healthy” traits
to the population and thereby rid Argentina from its inferior Latin, Indian and
African racial character.’2

In fact, the opening of borders represented a project based on notions of
civilization and racial and demographic factors, but not a humanistic one.
It was understood that Europeans would bring the civilization to the conti-
nent through arts, sciences, industry, and capital, thus facilitating develop-
ment and the incorporation of the new states into global markets. Likewise,
it was assumed that immigration by white Europeans would contribute to

8 NancyP. Appelbaum, Anne S. Macpherson, and Karin Alejandra Rosemblatt, ‘Introduction.
Racial Nations’ in Race and Nation in Modern Latin America, eds Nancy P. Appelbaum,
Anne S. Macpherson, and Karin Alejandra Rosemblatt (Chapel Hill: University of North
Carolina Press, 2003), 4.

9 I borrow the term from Miki, Frontiers of Citizenship, 241.

10 Ibid, 102.

11 Juan Bautista Alberdi, Bases y Puntos de Partida para la Organizacién Politica de la
Repuiblica Argentina derivados de la Ley que Preside al Desarrollo de la Civilizacion en
Ameérica del Sud (Buenos Aires: Imprenta Argentina, 1852).

12 Julia Rodriguez, Civilizing Argentina: Science, Medicine, and the Modern State (Chapel
Hill: University of North Carolina Press, 2006), 4.
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314 ACOSTA

the whitening of local populations. The arrival of white European migrants
was welcomed as a step forward towards ‘racial improvement’ in national
censuses because ‘mestizaje was presumed to reduce the relative influence
of Indianness or Africanness on the nation, while enhancing the influence of
Europeanness or native “whiteness” — never the reverse.'2 Finally, through the
expansion of the frontier, native groups were either exterminated or forcefully
assimilated in countries like Argentina, Brazil, and Chile, their lands declared
as empty or unoccupied and thus made available for colonization by European
immigrants. Thus, the creole elites also used migration and citizenship policies
as tools to define nationhood and the contours of the body politic.

In order to have a complete overview of the legal construction of the for-
eigner and the national or citizen, two further aspects must be briefly high-
lighted. First, foreigners, whilst encouraged to naturalize after very short
periods of residence, were never granted the same rights as nationals by birth
when it came to full access to all the highest offices in the three branches of gov-
ernment: executive, legislative, and judicial. Rather, they were always referred
to as extranjeros naturalizados, their continuous foreignness further accentu-
ated by the order of the words in the Spanish language, with ‘foreigner’ com-
ing first and ‘naturalized’ only second. The extranjero naturalizado has always
been a different legal figure with inferior rights. In the Mexican case, Hoyo has
explained this as being prompted by a ‘defensive nationalism’ resulting from
concerns about foreign intervention in the new states.!* Whilst this could be
more understandable in the nineteenth-century context, all countries in Latin
America still today prohibit access to certain of the highest offices in the coun-
try to those not nationals by birth. They also limit the rights of foreigners in
other ways. For example, naturalized citizens can be more easily deprived of
their nationality in some cases than nationals by birth.!>

Second, another legal figure emerged after independence: the Hispano-
American, who was a former Spaniard from the Americas, Brazilians thus
being excluded. Hispano-Americans, arguably those who could be identified
as creoles, represented a different type of membership, and this partly explains
the difficulties in building nations in territories where the gap ‘between white,
black and Indian within countries was always greater than the differences

13 Mara Loveman, National Colors: Racial Classification and the State in Latin America
(Oxford: Oxford University Press, 2014), 154.

14  Henio Hoyo, ‘Report on Citizenship Law: Mexico’ (Florence: EuDO Citizenship, EUT, 2015).

15  Diego Acosta, ‘Regional Report on Citizenship. The South American and Mexican Cases’
(Florence: EUDO Citizenship, EUI, 2016).
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IMMIGRANTS AND OUTSIDERS 315

between any of these groups across borders.’® According to Centeno, creoles
did not see themselves as ‘separate from their creole neighbours’ and indeed
‘identified themselves as Americans — as opposed to Spaniards — but not as
a specific subnationality.’” Being Hispano-American carried tangible entitle-
ments when moving across the region. They enjoyed access to the rights avail-
able to foreigners in general and often more rights. They also had privileged
and faster routes to naturalization and more political rights. Both before and
after naturalization, they were categorically closer to national citizens than
to other foreigners, either from Europe or elsewhere.!® This construction sub-
sided only in the twentieth century but has re-emerged in the twenty-first cen-
tury with debates about a South American citizenship, discussed below.

3 Excluding the Foreigner: The Twentieth Century

Despite their efforts, Latin American countries did not receive large numbers
of foreigners during the nineteenth century. The dispatching of specialized
recruiting agents to Europe, tax exemptions, free passage, and free land did not
serve to lure the desired Europeans. Everywhere, parliaments discussed the root
causes of such a collective failure. Some countries, mainly Peru after enslaved
humans had been freed in the first half of the nineteenth century, relied on
more than 100,000 Chinese indentured laborers.1®

This changed around the 1870s as a result of five global revolutions that took
place simultaneously and that transformed Latin America until the 1930s —
mostly South America but also Cuba — into the second largest recipients of
migrants at a global level, only after the United States. In fact, Argentina itself
was the second country in the world to receive more migrants in this period
and, if one accounts for the number of migrants per national, it received more
than the United States on this basis. For example, ‘in 1910, 46% of the 1.2 mil-
lion residents of the city of Buenos Aires were foreign nationals, and in 1914,

16 Miguel A. Centeno, Blood and Debt: War and the Nation-State in Latin America (University
Park: Penn State University Press, 2002), 175.

17 Ibid., 172.

18  Acosta, The National, 60-8s5.

19  Isabelle Lausent-Herrera, ‘Tusans (tusheng) and the Changing Chinese Community in
Peru’ in The Chinese in Latin America and the Caribbean, eds W. Look Lai and T. Chee-Beng
(Leiden: Brill, 2010), 143-184.
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30% of the country’s 7.9 million residents were foreigners.° This large immi-
gration to Latin America was composed not only of western Europeans but
also of those coming from the Russian Empire, including Jews, and others from
far East Asia and the Ottoman Empire, mainly Arab Christians from what is
now Lebanon and Syria.?!

Moya has masterfully argued how the Industrial Revolution led to demo-
graphic change in Europe with internal migrations taking place from the coun-
tryside to the city. This increased urban population demanded agricultural
products that were more easily produced in the Americas and transported
faster to Europe. Trains and steamships not only enhance trade but also move-
ment of people. Finally, the liberal revolution meant that the Americas were
open to the arrival of foreigners, and Europe finally accepted the emigration of
certain of its subjects. These five revolutions combined made Latin America —
mainly Argentina, Brazil, Cuba, and Uruguay, in that order — the recipient of a
vast number of migrants, and incorporated the region into the world capitalist
system.22

By the turn of the century, Latin American elites became increasingly con-
cerned about the nature of European immigration. These were not ‘the yeoman
farmers from Protestant Europe’ they had hoped to attract but instead uned-
ucated commoners,?® who often brought notions about rights and equality
considered subversive. Coupled with these concerns were racist prohibitions
targeting Asians, mostly Chinese, Roma, Africans, Jews,2* and many others
considered unapt due to their political views, physical or mental disabilities,
age, gender, or class.25 In brief, since the late nineteenth century until the

20  Benjamin Bryce and David M.K. Sheinin, ‘Introduction: Citizenship in Twentieth-Century
Argentina’ in Making Citizens in Argentina, eds Benjamin Bryce and David M.K. Sheinin
(Pittsburgh: University of Pittsburgh Press, 2017), 3.

21 Arab and Jewish Immigrants in Latin America: Images and Realities, eds Ignacio Klich
and Jeffrey Lesser (Abingdon: Routledge, 1998); Mariusz Kalczewiak, Polacos in
Argentina (Tuscaloosa: University of Alabama Press, 2019); Jeffrey Lesser, Immigration,
Ethnicity, and National Identity in Brazil, 1808 to the Present (New Approaches to the
Americas) (Cambridge: Cambridge University Press, 2013); The Chinese in Latin America
and the Caribbean, eds Walton Look Lai and Chee-Beng Tang (Leiden: Brill, 2010);
Daniel M. Masterson with Sayaka Funada-Classen, The Japanese in Latin America
(Champaign: University of Illinois Press, 2004).

22 José Moya, Cousins and Strangers: Spanish Immigrants in Buenos Aires, 1850-1930
(Berkeley: University of California Press, 1998), 45-59.

23 David FitzGerald and David Cook-Martin, Culling the Masses: The Democratic Origins
of Racist Immigration Policy in the Americas (Cambridge, MA: Harvard University Press,
2014), 312.

24  Ibid.

25 Acosta, The National, 86—111.
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IMMIGRANTS AND OUTSIDERS 317

1980s, Latin American states increasingly constructed the foreigner, whether
European or not, as a potential threat. This process found its maximum expres-
sion in the immigration and nationality laws adopted in many South American
states in the 1960s and 1970s, within a Cold War, post-Cuban Revolution con-
text when the United States backed up heinous military regimes that abused
and disregarded the rights of nationals and foreigners.

The enormous popularity of restrictions and migration controls during the
twentieth century, as well as their adoption, even by countries that received
little immigration, has been explained by McKeown as resulting from percep-
tions ‘of how a civilized country should define its social and political borders’
since this appeared as a requirement ‘for international recognition as a modern
nation state.?6 The proliferation of undemocratic regimes all over the conti-
nent also had as a side effect the final demise of the large European migrations
to Latin America, the last groups of mostly Spanish, Portuguese, and Italian
emigrants arriving primarily to Venezuela in the 1960s and 1970s.2”

4 Developments since the 1990s

With the general return to democracy in Latin America in the late 1980s, three
important aspects affected the legal construction of immigrants and outsiders,
as well as the rights of nationals. These are the salience of international human
rights law, the emigration of Latin American nationals and, finally, regional
integration processes.

41 The Salience of International Human Rights Law

The return to democracy, as well as the end of the Cold War, facilitated the
emergence of so-called new Latin American Constitutionalism. This would
be defined by the inclusion of more actors into discussions about constitu-
tional development and by the incorporation of extensive catalogues of
rights protecting vulnerable groups — such as women, Afro-descendants,
Indigenous populations, and migrants.?® At the same time, this new Latin

26  Adam M. McKeown, Melancholy Order: Asian Migration and the Globalization of Borders
(New York: Columbia University Press, 2008), 320—321.

27  AdelaPellegrino, Historia de la Inmigracion en Venezuela Siglos x1x y xx (Caracas: Academia
Nacional de Ciencias Econémicas, 1989).

28  Transformative Constitutionalism in Latin America: The Emergence of a New Ius Commune,
eds Armin von Bogdandy, Eduardo Ferrer Mac-Gregor, Mariela Morales Antoniazzi, Flavia
Piovesan, and X. Soley (Oxford: Oxford University Press, 2017).
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318 ACOSTA

American Constitutionalism is also affected and enhanced by a more relevant
role for International Human Rights law in the region, with the ratification of
numerous international instruments, including a renewed role for the Inter-
American Commission and Court through their interpretation and implemen-
tation of the American Convention of Human Rights. The hurried ratification
of human rights treaties by Latin American countries during the democratic
transition period can be also explained as an ‘antidote against authoritarian
regressions.2®

Since the 1980s, Latin America has not only ratified international human
rights law but has also created new legal instruments better suited to their own
reality. Paramount among these is the Cartagena Declaration that extended
the scope of who could be considered a refugee to also include those ‘who have
fled their country because their lives, safety or freedom have been threatened
by generalized violence, foreign aggression, internal conflicts, massive viola-
tion of human rights or other circumstances which have seriously disturbed
public order’3° The Declaration, which followed the model established by the
Organization of the African Union, was adopted during a period of tremen-
dous violence in Central America in the 1980s, which led to thousands fleeing
their homes.3! Although the Declaration has been incorporated into the legis-
lation of fifteen states in the Americas,3? its application in practice remains a
challenge as seen with the example of the Venezuelans below.

4.2 The Emigration of Latin American Nationals

Although Mexicans, and to a lesser extent Central Americans, had emigrated
in the past, that was not the case, by and large, for South Americans. Indeed,
states in South America were always immigration countries until the 1960s.
This changed with the establishment of military dictatorships which led to the

29  Victor Abramovich, ‘Autonomia y Subsidiariedad: El Sistema Interamericano de Derechos
Humanos Frente a los Sistemas de Justicia Nacionales’ in El Derecho en América Latina: Un
Mapa para el Pensamiento Juridico del Siglo xx1, ed. César Rodriguez Garavito (Buenos
Aires: Siglo Veintiuno, 2011), 217.

30  Cartagena Declaration on Refugees, Colloquium on the International Protection of
Refugees in Central America, Mexico, and Panama. Adopted by the Colloquium on the
International Protection of Refugees in Central America, Mexico, and Panama, held at
Cartagena, Colombia, November 1922, 1984.

31 Eduardo Arboleda, ‘The Cartagena Declaration of 1984 and its Similarities to the 1969 0AU
Convention — A Comparative Perspective’ (1995) 7 International Journal on Refugee Law
87-101.

32 Argentina, Belize, Bolivia, Brazil, Chile, Colombia, Ecuador, El Salvador, Guatemala,
Honduras, Mexico, Nicaragua, Paraguay, Peru, and Uruguay.
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exile and emigration of thousands, and as later accentuated by economic crisis
with the results that millions of Latin Americans now live outside the region,
mostly in the United States and in Europe. With such important emigration,
the figure of the emigrant was reevaluated. Historically considered as traitors,
emigrants came to be seen in a different light. During the 1990s, ‘emigrant com-
munities came to be viewed as economic footholds in developed economies ...
[they] were reconceived as a kind of natural resource.*® Remittances became
a major source of income, whilst emigrants also reduced unemployment rates
at home.

It is within this context that we can understand reforms in Latin America
to facilitate dual citizenship for emigrants, voting rights in national elections,
and other services allocated to those residing in the national territory.3* This
creates new patterns of belonging to different territories and new understand-
ings about entitlements to participate in political decisions even for those not
residing in the home state. This also, in turn, affects the rights of immigrants in
Latin America since many times the new acceptance of dual citizenship also
means that immigrants can keep their nationality of origin upon naturalizing
in a particular Latin American state.

4.3 Regional Integration Processes

Since the turn of the twenty-first century, numerous regional integration
organizations have deepened free movement of people through various inter-
national agreements. Paramount among these new frameworks are the two
MERCOSUR Residence Agreements. They provide that nationals of MERCOSUR
Member States — a group that expanded to include Bolivia and Venezuela, cur-
rently suspended — and Associate Member States Chile, Colombia, Ecuador,
Guyana, Peru, and Suriname, may reside and work for a period of two years
in another Member State if they can prove citizenship and a clean crimi-
nal record. Guyana, Suriname, and Venezuela still need to incorporate the
Residence Agreement into national legislation before it can take effect. The
treaty also provides a number of rights to these migrants, including the right
to equal working conditions, family reunification, and access to education
for children. After two years, the permit may be transformed into permanent
residency.3®

33  Peter J. Spiro, At Home in Two Countries: The Past and Future of Dual Citizenship
(New York: New York University Press, 2016), 89.

34 Luicy Pedroza, Pau Palop, and Bert Hoffmann, Emigrant Policies in Latin America and the
Caribbean (Santiago de Chile: FLAsco Chile, 2016).

35  Acosta, The National, 173-198.
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Beyond MERCOSUR, other Regional Organizations such as the Andean
Community, CARICOM, or the Sistera de Integracion Centroamericana (SICA),
also have free movement regimes with different degrees of development.
This has shifted the meaning of nationality and alienage. Regional migrants
cannot be considered as normal foreigners any longer, but rather as regional
semi-citizens exercising their rights of residence and who are entitled to equal
treatment in a number of areas. Whist deeper discussions about a possible
South American citizenship have now been, perhaps momentarily, left aside,
developments on freedom of movement and residence in the region cannot be
ignored as attested by the 2.6 million residence permits that have been granted
under the MERCOSUR Residence Agreement between 2009 and 2016.36

5 Key Challenges Moving Forward

Since 2000, numerous Latin American countries adopted more progressive
migration and asylum laws. This is so for many countries in South America,
including Argentina (2004), Uruguay (2008), Bolivia (2013), Brazil, Ecuador,
Peru (2017), Chile (2021), and Paraguay (2022) and Central America, including
Nicaragua (2o011), Guatemala (2016), and Mexico (2011). These laws were usu-
ally adopted within contexts where emigration was the norm and where the
number of immigrants was usually very low and mostly coming from neigh-
boring countries.

There are signification migration flows occurring within the region that
would deserve further attention such as Nicaraguans to Costa Rica or Cubans,
Dominicans, and Haitians towards South America. Nonetheless, two major
developments have captured everyone’s attention in the region: the emigra-
tion of more than seven million Venezuelans to countries in the region since
2015, and the migrant caravans from the Northern Triangle of Central America
(Guatemala, Honduras, and El Salvador) to the United States and to Mexico.

Regarding the former, Venezuelans have mostly arrived to Colombia
(approximately 2.5 million), Peru (1.3 million), Chile (more than a 450 thou-
sand) Ecuador (approximately 500 thousand), and then Brazil, Argentina,
Panama and Dominican Republic. Whilst the displacement of Venezuelans
could certainly fall under the larger definition of refugees from the Cartagena
Declaration (e.g., ‘internal conflicts, massive violation of human rights or other

36  International Organization for Migration (10M), Evaluacion del Acuerdo de Residencia
del MERCOSUR y su incidencia en el acceso a derechos de los migrantes (Buenos
Aires: Organizacion Internacional para las Migraciones, 2018).
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circumstances which have seriously disturbed public order’), no country in the
region, with the exception of Brazil — which has granted ca. 50,000 permits to
Venezuelans — and some cases of Mexico, is offering Venezuelans refugee sta-
tus. Rather, countries have created a panoply of ad hoc, discretionary, and tem-
porary residence permits, which allow Venezuelans some access to residence,
employment, and other basic rights. Numerous Venezuelans in the region,
however, remain irregular due to the various bureaucratic obstacles to obtain
residence permits. The introduction of visa requirements by countries such as
Peru or Ecuador, following steps that had already been taken by others such
as Panama, might indeed lead to a further aggravation of the number of those
who find themselves undocumented and thus subject to possible exploitation
and deprivation of rights.3”

In turn, the flight of families and individuals from El Salvador, Guatemala,
and Honduras, which rank among the world’s most violent countries, is put-
ting pressure on Mexico’s characteristic discourse of human rights protection
for migrants. This discourse is grounded in Mexico’s critique of the United
States and the rights of Mexicans there. Mexico now becomes the destination
of many of those who do not manage to reach the United States or who are
expelled, a true challenge. Needless to say, Central Americans coming from
these three countries could also fall under the Cartagena Declaration as refu-
gees, but Mexico has so far used temporary visas coupled with a further mili-
tarization of the southern frontier.38

6 Conclusion

Discussions on immigrants and outsiders, and their categorization, have been
ongoing in Latin America since the colonial period. Any debate on these issues
has been historically intertwined with other debates about political rights,
race, class, and gender, and about the legal status of foreigners who stayed in
the region even after they were naturalized. Latin America has a long history of
openness towards foreigners, but it also has an equally long history of closure.
This leads to what I have labelled as an organic juxtaposition between open-
ness and closure in the regulation of the rights of immigrants in the region.

37  Diego Acosta, Feline Freier, and Cécile Blouin, ‘La Emigracién Venezolana: Respuestas
Latinoamericanas, Fundacion Carolina, Madrid, Documentos de Trabajo 3/2019.

38  Rodrigo Dominguez-Villegas ‘Protection and Reintegration: Mexico Reforms Migration
Agenda in an Increasingly Complex Era, Migration Policy Institute, Feature, March
7, 2019.
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The current challenges of Venezuelans and Central Americans arriving to
South America and Mexico, respectively, are perfect examples of this organic
juxtaposition. On the one hand, governments in the region attempt to accom-
modate these new arrivals by creating special, ad hoc, temporary permits
that provide the individual with a right to work and other basic rights such
as health care. At the same time, considering such individuals as refugees, as
clearly defined under the Cartagena Declaration, and thus offering them a
more permanent status with greater legal certainty is hardly discussed. This
is coupled with bureaucratic obstacles, challenges to the rule of law, and a
prevalent position by executives in the regulation of these issues. Nonetheless,
there are numerous advances, most notably exemplified by the MERCOSUR
Residence Agreements. Numerous legal, political, and social aspects have to
be taken into consideration when discussing membership and belonging in
Latin America, a region still affected by ongoing discrimination against nation-
als themselves based on race or class. At the same time, the region and its legal
thinkers are capable of leading central debates on immigration and refugee
law at the global level.
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